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History, Structure, and 

Content of the United States 

Constitution 

We the People of the United States, in Order to form a more perfect Union, 

establish Justice, insure domestic Tranquility, provide for the common 

defence, promote the general Welfare, and secure the Blessings of Liberty 

to ourselves and our Posterity, do ordain and establish this Constitution 

for the United States of America. 

Preamble to the United States Constitution 
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§ 1.1 History of the United States Constitution

The men who met in Philadelphia in 1787 had ample precedent for the notion of a 
written constitution. Americans had been living under colonial charters for more than 
100 years. After declaring their independence, the 13 former colonies immediately 
began working on constitutions to prepare for statehood. New Hampshire was the first 
to complete this process. 1 By 1779, all 13 former colonies had constitutions in place. 
The governments established by the early state constitutions were patterned after the 
English parliamentary system. Nearly all provided for a bicameral legislature that was 
responsible for selecting the governor. 

§ 1.2 -Early Steps Toward National Unity

�he federal union established by the Constitution of 1789 was not the first attempt 
at alliance. In 1643, the colonies of Massachusetts, New Plymouth, Connecticut, and 
New Haven formed a coalition, known as the New England Confederacy, for mutual 
defense against the Dutch and Indians. The New England Confederacy was a loose 
association whose chief function was to provide protection against external threats. The 
member colonies maintained exclusive control over their internal affairs. 

The Revolutionary War provided the first 1najor impetus for unification. Coord­
inating the war effort required something more than 13 independent nations fighting 
separately toward a common goal. All colonies except Georgia sent delegates to the 
First Continental Congress, which assembled in Philadelphia in 1774.2 Our colonial 
forefathers were apprehensive about establishing a strong central government with 
sovereign authority over them. Preparing to wrest power from one sovereign, they were 
in no hurry to turn it over to another. Consequently, they gave the Continental Congress 
only powers that were strictly necessary for carrying on the war. The Continental Con­
gress functioned as an agent of the states, with the states retaining sovereignty. 

5 
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§ 1.3 -Articles of Confederation

It soon became apparent tl1at greater centralization was needed. In 1776, a com­

mittee was appointed to study this problem. This committee wrote the Articles of Con­

federation, which went into effect in March of 1781. While the Articles of Confederation

set up a national government, the government's powers over domestic affairs were so

limited that the government was doomed to fail before it began. Distrustful of a strong

central government, the states refused to delegate the vital power to levy taxes, regulate

commerce, or pass Jaws affecting domestic affairs.3 The Union established under the

Articles of Confederation was little more than a loosely joined league of sovereign and

independent states. The chief function of the national government was to represent the

league of states in foreign affairs.

After the War of Independence was won, the American people were confronted with

the realization that the government they had hastily thrown together for the purpose of

carrying on the war was too weak to protect their common interests in peacetime. For­

tunately, the leaders of this period were reasonable people and were able to solve this

problem without the power struggles and bloodshed that so often follow a revolution.

§ 1.4 -Drafting the United States Constitution

In February of 1787, the Congress established under the Articles of Confederation
adopted a resolution calling for a convention to consider revision. Three months later, 
55 delegates, representing every state except Rhode Island, assembled in Philadelphia 
and selected George Washington as their unanimous choice to preside over the Con­
vention. The session lasted nearly four months. 

The most immediate question facing the Convention was whether the Articles of 
Confederation could be salvaged or whether it was necessary to begin anew. James 
Madison recommended salvaging the best feature of the Articles of Confederation-the 
idea of separating the powers of the national government into three branches-and 
building a new constitution around it. After heated debate and compromise on such 
issues as the amount and kinds of powers to delegate to the national government, the 
basis for representation in the national legislature, and the relation between the nation 
and the states, the Convention ended with a constitution that bore little resemblance to 
the document the delegates had assembled to revise. The proposed Constitution con­
ferred broad powers on the federal government. 

§ 1.5 -Ratification by the States

Although drafting the Constitution was a monumenta] task, an even greater one

remained. Public sentiment was divided about the wisdom of conferring broad powers 
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on the national government. James Madison, Alexander Hamilton, and John Jay under­took the task of selling the Constitution to the people. In their historic Federalist Papers,they argued that a strong central government was necessary to ensure political stabilityand national security. Their opponents countered that:
l. 
2. 
3. 

granting the federal government the power to tax was dangerous the Constitution lacked a Bill of Rights and the assurance of a fair trial concentrating so much power in the federal government threatened the sov­ereignty of the states. 

The ratification process moved forward in the face of heated debate. On June 21, 
1788, New Hampshire became the ninth state to ratify the Constitution. Although rati­
fication by nine states was sufficient to make the Constitution operative in the states 
that had ratified it, New York and Virginia had to be won over in order to ensure the 
political future of the new government. On June 25, 1788, Virginia ratified the Consti­
tution by a narrow margin. On July 2, 1788, the Constitution was declared to have been 
duly ratified. New York ratified the Constitution less than a month later. North Carolina 
and Rhode Island remained outside the Union, watching from the sidelines for many 
1nonths. The passage by Congress of a tariff on foreign imports, including goods 
imported from North Carolina and Rhode Island, drove them into the union. North 
Carolina and Rhode Island ratified the Constitution on November 21, 1789, and May 29,

1790, respectively.4

On September 13, 1788, the Continental Congress passed a resolution putting 
the new Constitution into effect. On April 30, 1789, George Washington was inaugu­
rated as the first president of the United States. Within a span of 25 years, the 13 for­
mer colonies accomplished two major victories: they won the War of Independence 
and established a firm and stable government that has endured for more than 200 
years. 

§ 1.6 Structure and Content of the Constitution

The United States Constitution is divided into seven parts, called articles. The 
content of each article is summarized below. 5

ARTICLE l. Article I establishes the legislative branch of government. It pro­
vides that the legislative powers of the United States shall be vested 
in Congress, which shall consist of two chambers-the Senate and 
the House of Representatives. Sections 2 through 7 provide for the 
number and qualifications of the representatives in each chamber, the 
method of selecting them, the procedures to be followed in enacting 
legislation, and the 1nanner of impeachment. Section 8 outlines the 
powers of Congress in d01nestic and foreign affairs� sections 9 and 
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lo impose various limitations on the powers of Congress and of the
states. 

ARTICLE II. Article II establishes the executive branch of government. It provides
that the executive powers of the United States shall be vested in the
President and outlines the President's powers and duties. The remain­
der of this article deals with the qualifications of the President and
Vice President, the manner of election, oath of office, and the method
and grounds for removal. 

ARTICLE III. Article III establishes the judicial branch of governn1ent. The Supreme
Court is the only court expressly created by the Constitution. Article
Ill vests the judicial power of the United States in the Supreme Court
and in such inferior courts as Congress should see fit to establish.
It goes on to outline the jurisdiction of the Supreme Court and thelower federal courts. Article HJ also defines the crime of treason and

the proof necessary for a conviction. 

ARTICLE IV. Article IV establishes the duties states owe one another. These duties
include the duty to extend fu1J faith and credit to the laws of sister
states, to grant the citizens of sister states equal privileges and immu­
nities, and to surrender fleeing felons for interstate extradition. Arti­
cle IV also provides for the admission of new states, grants Congress
plenary power to govern territorial possessions of the United States,

ARTICLE V. 

ARTICLE VI. 

and assures each state a republican form of government. Finally, it
guarantees the states federal protection against external invasions
and internal insurrections. 

Article V establishes procedures for amending the Constitution. 
Constitutional amendments can be proposed in one of two ways: 
either by a two-thirds vote in both houses of Congress or through 
a recommendation endorsed by two-thirds of the state legislatures. 
Once proposed, the amendment must be ratified by the Iegis]atures of 
three-fourths of the states, or by conventions in three-fourths of the 
states, in order to become part of the Constitution. 

Article VI contains the "supremacy" clause. The supremacy clause 
provides that the Constitution, laws, and treaties of the United States 
shall be the supreme law of the land and shall bind state judges, dis­
placing contrary provisions in state constitutions and statutes. Fed­
eral and state officials are required to take an oath of office to support 
the Constitution. 

ARTICLE VII. Article VII has historic importance only. It provides that the Consti­
tution shall go into effect once it is ratified by nine states and shall be 
operative in the states that ratified it. 
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§ 1.7 -Separation of the Powers of the National
Government 

The Framers were apprehensive of concentrated power. They believed that liberty 
would be more secure if the national government's powers were divided into three 
branches-a bicameral legislature with the power to 1nake laws, an executive with the 
power to enforce them, and a judiciary with the power to interpret the laws and apply 
them in individual cases.6 They accomplished this in the first three articles. These arti­
cles distribute the powers of the national government among three branches-Congress, 
the Presidency, and the Judiciary-and describe the powers allocated to each. This 
allocation is fixed. The Constitution prohibits one branch from encroaching on the 

powers delegated to another branch and from turning its powers over to another branch. 

Figure l. l 
Separation of Powers 

7 
Our Constitution divides the powers of the national government among three

branches-a bicameral legislature with the power to make laws. on executive with

the power to enforce them. and a judiciary with the power to Interpret and apply

them in individual cases. 

A. Encroachment on Po1vers Delegated to a Coordinate Branch

While Congress has the power to enact laws, it may not exercise this power in
ways that encroach upon the powers of the President or the judiciary. Congress, for

example, cannot overturn the Supreme Court's constitutional rulings by statute. This is

because the power to interpret the Constitution belongs to the courts. The Supreme

Court is the ultimate expositor on what the Constitution means. When the Supreme

Court hands down a ruling interpreting the Constitution, the decision become embed­

ded in the Constitution the same as if it were written there. A constitutional amendment

is the only action that can eradicate it.7 Amending the Constitution is a cumbersome

process that has been undertaken successfully only 27 times in American history. 

The Supreme Court's statutory interpretations stand on a different footing. Because

Congress has the power to enact laws, Congress can change them if it does not like the

way they are interpreted. The amended statute will govern the decisions of courts in

future cases. However, Congress cannot change the outcome of cases that were previ­

ously decided under the statute because the judicial power includes the powet to render

binding decisions, subject to reversal solely by a higher court. 

B. Delegation of Power to Coordinate Branch

The doctrine of separation of powers also prohibits one branch from turni�� �ts

powers over to another branch. Congress, for example, cannot delegate r�spom;1b1\�t)'

for enacting laws to the executive or judicial branches. The nondelegat1on doctnne
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stems from the language of Article I, Section I , which declares that "[a] II legislative

powers herein granted shall be vested in a Congress of the United States." However,

the Constitution does not prohibit Congress from asking coordinate branches for assis­

tance. The volume of regulations needed to run the nation is so mammoth that Congress

could not function unless able to legislate in broad terms, leaving discretion to fill in

the details to others. Under settled interpretation, Congress does not violate the consti­

tutional separation of powers by delegating rule-making authority to agencies within

the executive branch, provided it lays down clear standards to guide the agencies in

exercising their delegated authority. When Congress enacted the Controlled Substances

Act, for example, it delegated authority to the Attorney General to update the control led

substance schedules by adding new drugs found to meet certain statutory criteria. The

addition of new drugs automatically made their manufacture, possession, and distribu­

tion a federal criminal offense. The Supreme Court, nevertheless, upheld the delegation

because the Controlled Substances Act contained adequate criteria to guide the Attor-

ney General's exercise of the deJegated authority.8 

Regulations adopted by federal agencies to implement the statutes that Congr 

enacts are published in the Code offederal Regulations, which is one of today' 
ess 

important bodies of Jaw. 
s most 

§ 1.8 -Division of Power between the National

Government and the States 

The Constitution also divides power between the national government and the states. 
Understanding the vertical division of power calls for a brief review of history. With the 
signing of the Declaration of Independence, the colonies renounced their allegiance to 
England and Parliament's authority over them, and assumed the status of separate sover­
eign entities. Each state had its own constitution and functioned autonomously. The states 
retained their sovereignty and independence under the Articles of Confederation. How­
ever, they were forced to yield a portion of it to form a federal union. There was no his­
torical precedent for the dual (federal-state) system of government established by the
Framers. It remained for the subsequent course of history to define and redefine the pre­
cise nature of the federal union and the relationship between the nation and the states.

The division of power between the federal government and the states is accom­
plished through a combination of three sections. The Constitution begins by listing the
powers delegated to the federal government. This is accomplished in Article 1, Sec­
tion 8. Article I, Section 10 then withdraws certain powers from the states by prohibit­
ing the states from exercising them. The implication from this scheme is that all powersthat have not been delegated to the federal government and that the states are not for­bidden to exercise remain in the states, from whence the power originated. This impli­cation was made explicit with the adoption of the Tenth Amendment in 1791, which
�eads: '!he powers not delegated to the United States by the Constitution, nor prohib­ited by 1t to the States, are reserved to the States respectively, or to the people."

§ 1.9 HrsTORY, STRUCTURE, AND CONTENT OF THl2 UNITED STATES CONSTITUTION 1 J

There are three things to keep in mind about the division of power between the 
federal government and the states. First, the federal government is a government of 
enumerated and limited powers. It can exercise only those powers that have been del­
egated. These powers are found primarily in Article I, Section 8, which is the focus of 
the next section. 

Second, while the federal government is a government of enumerated and limjted 
powers, it is supreme within its sphere of operation. When Congress enacts a law 
within the scope of its delegated powers, the federal Jaw supersedes and annuls con­
flicting state laws. Tbis results from the supremacy clause of Article VI, which declares 
that "[t]his Constitution, and Laws of the United States which shall be made in Pursu­
ance thereof, ... shall be the supreme Law of the Land, ... any Thing in the Consti­
tution or Laws of any state to the Contrary notwithstanding." For example, should 
Congress decide to pass a law reducing the maximum speed on federal highways to 
50 miles per hour, this law would supersede and annul state laws pennitting a higher 
speed. 

Third, all powers that have not been delegated to the federal govermnent and that 
the states are not prohibited from exercising belong to the states. The powers reserved 
to the states are called police powers. They include the vital functions traditiona11y 
associated with local governments, such the power to operate public schools, control 
land use through zoning, regulate marriage, divorce, and child welfare, and protect the 
health, safety, and welfare of members of the community generally.9

The Civil War put to the test whether a state, having once joined the union and 
surrendered a portion of its sovereignty, could withdraw from the union by a unilateral 
act of secession. The indestructible nature of the federal union was decided on the 
battlefield. The union was permanent. 

Figure 1.2 
Division of Power between the Federal Government and the States 

The Constitution divides power between the federal government and the states by: 
(1) enumerating the powers delegated to the federal government, (2) prohibiting
states from exercising certain powers, and (3) providing that (t)he powers not dele­

gated to the United States by the Constitution, nor prohibited by It to the States, are

reserved to the States ... " The federal government. though a government of enu­

merated and limited powers. is supreme in its sphere of operation. When Congress

enacts legislation within the scope of its delegated powers, its laws prevail over

contrary state laws.

§ 1.9 -Powers Granted to the Federal Government

Brevity is a striking feature of the Constitution. The Framers did not clutter the
Constitution with unnecessary details that might have rendered it obsolete within a
generation or two. Instead, they laid out a broad framework, having faith that courts

- ------ ---
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A Tire Power to Levy Taxes and Make Expenditures for the· 
National Defense and General Welfare

The federal government has the power to tax. This power is esse
_ntial because no

neflt can survive without a source of revenue. The lack of tax mg power was agovemr . . 
· \veakness of the government established by the Articles of Confederation 10ma1or . · 
The power to tax can be used to encourage or discourage behaviours that are

otherwise beyond the federal government's delegated powers. The Affordable Care
Act (better known as Obamacare) is an example. This Act required individuals with a
certain income to purchase health insurance or pay a penalty reportable on their fed­
eral tax return.'' The Supreme Court upheld the law, not because Congress has the
power to force people to purchase unwanted health insurance, but because it has
the power to tax and this provision constituted a valid exercise of the taxing power.
The Court noted that the power to tax gives the federal government "considerable
influence even in areas where it cannot directly regulate." That Congress's primary
purpose was to shape decisions on whether to buy health insurance, rather than to raiserevenue, was of no moment. The Internal Revenue Code is replete with instanceswhere taxes are used to shape decisions on matters that Congress cannot regulatedirectly. The cigarette tax is an example. Cigarettes are heavily taxed, not just to raiserevenues, but to discourage individuals from smoking. By construing the AffordableCare Act as increasing taxes on those who have a certain amount of income, butchoose to go without health insurance, the Court was able to uphold it as a valid exer­cise of taxing power. 12 

B. The Power to Borrow Money on the Credit of the United
States 

The federal government also has the power to borrow money. This power providesan auxiliary source of revenue when taxes are insufficient to cover the government'soperating expenses. 

C. The Power to Regulate Interstate and Foreign Commerce
Congress has the power to "regulate Commerce with foreign Nations, and amongthe several States." The commerce clause is one of the most important powers granted

to tl1e federal government. It gives Congress authority to regulate: (I) the channels and

§ 1.9 HISTORY, STRUCTURE, AND CONTENT OF THE UNITED STATES CONSTITUTlON 1 "·

instrumentalities used in interstate commerce, (2) persons and articles that move in
interstate commerce, and (3) any commercial activity that substantially affects inter­
state commerce. 13

Figure 1.3 
Commerce Clause Powers 

The commerce clause gives Congress regulatory authority over three areas: (1) instru­
mentalities and channels used In Interstate commerce, (2) persons and articles tnat 
move in Interstate commerce, and (3) commercial activities that substantially affect 
Interstate commerce. 

The first category-channels and instrumentalities used in interstate commerce-­
gives Congress authority to regulate highways, navigable waters, bridges, tunnels, 
canals, airlines, railroads, trucking concerns, telecommunications networks, and simi­
lar mediums. Congress bas plenary power to regulate anything that has to do with them, 
including preventing criminal activity on, involving, or against them, and prohibiting 
their use for harmful or immoral purposes. 

The second category-persons and articles that move in interstate commerce­
permits Congress to regulate persons, products, transactions, activities, and services 
that extend across state lines. This category has provided the basis for a large body 
of federal criminal statutes, such as the Mann Act, which makes it a federal crime to 
take an individual across state lines for the purpose of engaging in illegal sexual 

activity; the National Motor Vehicle Theft Act, which makes it a crime to transport 

stolen vehicles in interstate co1nmerce; and the Federal K1dnapping Act, which 

makes it a cri1ne to kidnap persons and take them across state lines. 14 It also provided

the constitutional basis for the Public Accommodations Act of 1964 and the Fair 

Housing Law. 15

The third category is the broadest. It empowers Congress to reg\1\ate any activity, 

national or local, that substantially affects interstate commerce. Congress has used this

power to enact labor legislation, anti-trust laws, laws regulating safety standards in

industry, minimum wage and hour laws, and other i1nportant provisions that form

the backbone of our econ01ny. The potential reach of the third power is so vast that the

unchecked exercise could alter the federal-state balance of power. Recognizing this,

the Supreme Court has imposed two limitations on its use. First, the third power can

only be used to regulate conunercial activity. Congress cannot use this power to reg­

ulate noncommercial activities traditionally regulated by the states like domestic rela­

tions, public school education, and street crimes. 16 Second� Congress cannot force

people to engage in unwanted com1nercial activity. This limitation was recognized in

National Federation of Independent Business v. Sebelius,' 7 challenging the Afford­

able Care Act 1nandate that persons with a certain incoine level of income obtain

health insurance or pay a penalty reportable on their federal income tax return.
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T�e Supr�tne Court ruled that the mandate to purchase health insurance was not sus­
t�nnable under the con1n1erce clause: 

The Constitution grants Congress the power to "regulate Commerce."' The

power to regulate commerce presupposes the existence of commercial activity to

be regulated .... Our precedent also reflects this understanding. As expansive as

our cases construing the scope of the commerce power have been, they all have

one thing in common: They uniformly describe the power as reaching "activity.,. ...

The Individual mandate, however. does not regulate existing commercial actlv­

i1y. It Instead compels Individuals to become active in commerce by purchasing 0

product, on the ground that their failure to do so affects interstate commerce. 

* * *

People, for reasons of their own, often fail to do things that would be good for

them or good for society. Those failures-joined with the similar failures of others­

can readily have a substantial effect on interstate commerce. Under the Govern­

ment's logic, that authorizes Congress to use Its commerce power to compel citizens

to act as the Government would have them act.

That is not the country the Framers of our Constitution envisioned. ... is

The Court, nevertheless, upheld the Act as a valid exercise of taxing power by 
construing the mandate as increasing taxes on persons with a certain level of income 
who decide to go without insurance. 

D. The Power to Establish National Rules Regarding
Immigration, Naturalization, and Bankruptcy

The federal government alone can regulate imtnigration and naturalization. The 
states are forbidden to legislate on this subject. The federal government also has exclu­
sive legislative control over bankruptcy laws and the establishment of bankruptcy 
courts. States, nevertheless, remain free to enact laws dealing with the legal rights of 
debtors and creditors, so Jong as they do not conflict with federal bankruptcy laws. 19

E. The Power to Coin Money, Regulate Currency, and Punish
Counterfeiting

Congress bas the exclusive power to regulate currency. This includes the power to
coin money, designate the medium of exchange, forbid melting, defacing, and counter­
feiting, and establish agencies to enforce the currency laws. 

F. The Power to Establish Post Offices and Post Roads
Congress also has the power to establish post offices and post roads. This power

enables Congress to regulate what can be placed in the mail, to make theft from the
mails and use of the mails for i1lega1 purposes federal crimes, and to establish federalagencies to enforce the postal laws. 

§ 1.9

G. 
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The Power to Secure for Authors and Inventors the ExclusiveRight to Writings and Discoveries for a Limited Period ofTime 
The Constitution grants Congress the power to secure for authors and inventors theexclusive rights to the fruits of their labors. This provision supplies the constitutionalbasis for federal patent and copyright Jaws. 

H. The Power to Establish Judicial Tribunals Inferior to the
Supreme Court

The Supreme Court is the only court expressly created by the Constitution; how­ever, Congress was given the power to establish judicial tribunals inferior to the
Supreme Court. In 1789, Congress exercised this power. The Judiciary Act of 1789
provided for the establishment of 13 district and three circuit courts. While the number 
of lower federal courts has grown, the basic pattern remains the same today. The federal 
court system has three tiers. Federal district courts are at the bottom: they function as 
federal trial courts. Federal criminal trials are held in federal district courts. Federal 
circuit courts are above them. Federal circuit courts are appellate courts rather than trial 
courts: they hear appeals from federal district courts. The Supreme Court is the highest 
court of the land. Very few appeals ever reach the Supreme Court. 

I. The Power to Make and Enforce Laws Related to Piracies
and Felonies Committed on the High Seas and Offenses
against the Laws of Nations
Congress has the power to regulate criminal activity commjtted on the high seas

on or against United States vessels. 

J. The Power to Declare War
Congress alone has the power to declare war. The domestic powers of Congress

are expanded during wartime, allowing Congress to impose some controls that would
be unconstitutional in peacetime. 20 The Constitution, nevertheless, makes the President
Commander-in-Chief of the armed forces. This division of authority has given rise to
a peculiar state of affairs. In modem times, successive presidents have claimed author­

ity, as Commander-in-Chief, to send American troops into combat abroad without wait­

ing for Congress to declare war. Congress has declared war only five times; American

troops have been deployed in combat operations abroad over a 100 times.21 Because

Congress has never called the President to the task for initiating military operations

without congressional approval, the Supreme Court has never had to decide whether

the President as Commander-in-Chief has the inherent power to deploy American

troops in military actions without consulting Congress. 
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K. The Pozver to Raise and Support an Anny and Navy and 
Providt? for their Regulatio11

§ 1.9

Congress has tlle authority to enact draft laws, acquire land for military installa­
tions, est3bJish military regulations, and set up military courts. The Uniform Code of
Military Justice derives from this power. 

L. The Pozver to Organize a Militia and Call the Militia into
tlle Sen,ice of the United States When Necessary to Execute
Federal Lazv, Suppress Insurrections, and Repel Invasions

--Militia" refers to the organization today known as the National Guard. The Con­
stitution divides control of the militia between the federal government and the states.
Congress is responsible for organizing and equipping the militia and has the authority
to call the militia into federal service when needed to suppress insurrections, repel
invasions, and execute the laws of the United States. The states are responsible for
training the militia according to standards prescribed by Congress. Enlistment in the
state National Guard simultaneously results in enlistment in the Anny National Guard.
Enlistees retain their status as state Guard members until ordered into active federal 
dury and again revert to state status when they are relieved from federal service.22

1\,1. 11ie Pozver to Goveni the District of Columbia and All 
Federal Enclaves and Establishments 

Congress has exclusive legislative control and oversight of the District of Colum­
bia and federal installations such as military posts, national parks, and federal build­
ings, even though they are located inside a state. 

N. The Pozver to Enact All Laws Necessary and Proper for
Carrying into Execution the Specifically Enumerated Powers

The final clause of Article I, Section 8 grants Congress the power to enact "all 
Laws which shall be necessary and proper for carrying into execution ... all other 
Powers vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof ... '' This clause is known as the necessary and proper 
clause. It grants Congress broad discretion as to the choice of means for executing its 
constitutionally delegated powers.23 In 18 I 9, a controversy arose about whether Con­
gress had the power to establish a national bank. 24 The Supreme Court n1led that Con­
gress had this power, even though no specific language in the Constitution mentioned 
it; the power existed under the necessary and proper clause. Chief Justice Marshall,

who wrote the Court's opinion, proclaimed: 

let the end be legitimate, let It be within the scope of the Constitution, and all

means which are appropriate, which are plainly adapted to that end, which are
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not prohibited, but consistent with the letter and spirit of the Const1tut1on, areconstltuttonat. 

The ends the federal government can pursue are circumscribed by its delegatedpowers. However, if the ends are constitutional, the federal government can select anymeans that are appropriate. Because Congress had the power to lay and collect taxesand to borrow money, Congress could establish means for safeguarding federal reve­nues pending their expenditure. Incorporating a bank was, therefore, appropriate. Mar­shall's interpretation of the necessary and proper clause forms the basis of the implied
powers doctrine. The federal government has the implied power to adopt any measures.
not prohibited by the Constitution, that are appropriate for carrying its delegated pow­
ers into effect. 

§ 1.10 -Powers the States Are Forbidden to Exercise

Article I, Section l O expressly forbids the states from doing five things.25 States

may not: 

I. enter into treaties, alliances, or confederations
2. coin money, emit bills of credit, or make anything besides gold or silver coin

legal tender in payment of debts 
3. lay duties on imports or exports without the consent of Congress
4. keep troops or ships of war in times of peace
5. pass bills of attainder, ex post facto laws, or laws impairing the obligations of

contract.

. The Constitution grants the federal government authority to make treaties, estab-
lish a currency, regulate foreign commerce, and declare war. The first four restrictions 
on the Article I, Section 10 list make this authority exclusive by prohibitmg the states
from acting in these areas. 

The fifth restriction outlaws three arbitrary practices. States are forbidden to enact

bills of attainder, ex post facto laws, or to impair the obligations of contract. A bill of

attainder is a legislative act that brands a person a criminal without a trial?1 Legislatures

cannot declare individuals criminals and impose sanctions on them. Only a court can

do this. 
States are also forbidden to enact ex post facto laws. Ex post facto means "after the

fact." This clause protects an accused from being disadvantaged by changes made in

the law after his/her crime was committed. Laws that ( 1) change the elements of a crime

or make conduct, innocent when done, crirrunal? (2) increase the punisbment��s or

(3) reduce the evidence needed to convict cannot be applied to crimes_comp�ete� before

they were enacted.29 The same holds true for laws that �hange sentencing grndelmes �nd

credit for good behavior.Jo However, the accused enJoys no ex p�st fact? protection

against mere changes in procedural rules, even when they work to h1s/her d1sadvantage.
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In Ca/�fornia Department of Corrections v. Mora/es,31 the Supreme Court rejected an 
ex post facto challenge to a prison regulation decreasing the frequency of parole hear, 
ings because the change was procedural and presented little risk of prolonging th 
d . 

e 
uratton of a prisoner's confinement. 

The restrictions discussed above are found in the text of the Constitution. Certai 
other restrictions are implicit from the narure of federalism. The principle that a stat 
may not tax an agency of the federal government is an example. Permitting the state 

e 

to tax an agency of the federal government runs counter to federalism because it per� 
mits the states to exert control over the operations of the federal government. 

However, the most far-reaching restrictions on s�at� power did not become part of 
the Constitution until after the Civil War. These restncttons are contained in the Four­
teenth Amendment and are discussed in § § 1.15 and 1.16 of this chapter. 

§ 1.11 -Sovereign Powers Retained by the States

A. The Tenth A1nendment and the Powers Reserved
to the States

Believing that diffusion of power increases protection for liberty, th� Framers of our 
Constitution delegated specific powers to the federal government and proV1ded that all pow­
ers not so delegated wouJd be reserved to the governments of the states and the American people. The powers retained by the state� are called police po_wers. These po':er� are ascer­tained through constitutional mathematics. Before the adoption of the Conshtut10n, sover­eignty resided in the states. The states surrendered a portion of their sovereignty when theyfanned a federal union. The powers retained by the states are detennined by subtracting from their original sovereignty, the powers they delegated to the federal government (Art.I,§ 8) and the powers the Constitution forbids them to exercise (Art. I, § I 0). This methodof fixing the boundaries of federal and state power is set forth in the Tenth Amendment,which reads: "The powers not delegated to the United States by the Constitution, nor pro­hibited by it to the States, are reserved to the States respectively, and to the people." In making this division of power, the Framers assumed that the powers retained bythe states would be greater than those delegated to the federal government. James Mad­ison made this point in the Federalist Papers where he described the balance of poweras follows: 

The powers delegated by the proposed Constitution to the Federal Government,are few and defined. Those which are to remain in the State Governments arenumerous and indefinite . The former will be exercised principally on external objects,as war, peace, negotiation, and foreign commerce .... The powers reseNed to theseveral States WIii e�en� to all the objects, which, in the ordinary course of affairs,�-oncern the lives, hbert,es and properties of the people; and the internal order,improvement, and prosperity of the Stote.32 

. This description, though accurate in 1798, is no longer true today. A shift occurredm the federal/state balance during the New Deal era. Article I, Section 8 describes the
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powers delegated to the federal government in broad, general language. The elasticity 
of the language allows it to be stretched. Since the states hold the residual of power (i.e.,

all powers that have not been delegated to the federal government), the powers retained 
by the states pivot on the interpretation of the delegated powers. The Supreme Court's 
expansive interpretation of the commerce clause during the New Deal era caused a cor­
responding constriction of the powers retained by the states. However, the constitutional 
tide has now turned. Beginning in the mid- l 990s, the Supreme Court issued a series of 
decisions reining in the powers of Congress under the commerce clause. The commerce 
clause, the Court warned, must be interpreted in light of our nation's dual system of 
government, which requires a distinction "between what is truly national and what is 
truly local." The power to regulate noneconomic matters that are local in nature belongs 
to the states and cannot be regulated by Congress under the commerce clause.33 

While the federal government has vast regulatory powers, its powers are mainly over 
the American people, not the states. Principles of federalism prevent the federal govern­
ment from using its Article I powers to regulate actions of the states in ways that infringe 
on their sovereignty.34 The federal government, for example, may not use its Article I 
powers to force state governments to enact particular laws,35 administer federal pro­
grams,36 or compensate private parties for violating their rights under federal statutes 
enacted under Article 1.37 ln Printz v. United States,38 the Supreme Court struck down a 
provision of the Brady Handgun Violence Prevention Act that required state law enforce­
ment officers to conduct criminal background checks before issuing handgun permits. The 
Court stated that requiring state law enforcement officers to administer federal programs 
is "fundamentally incompatible with our constitutional system of dual sovereignty.'' 

The reader should not infer that the federal government is powerless to regulate 
the actions of state governments. The Fourteenth Amendment, which was adopted 
immediately after the Civil War, placed certain restrictions on state governments and 
authorized the federal government to enforce the restrictions by appropriate legislation. 
The states were forbidden to discriminate on the basis of race, religion, or national 
origin or to deprive persons of their life, liberty, or property without due process oflaw. 
These restrictions are discussed later in this chapter. 

B. The Supremacy Clause as a Limitation on State Power

Our Constitution adopts a system of dual sovereignty. The federal government and 
the states are each supreme within their own sphere of operation. Federal laws super­
sede and annul state laws when the two are not compatible. The annulling effect is 
called preemption and results from the Supremacy Clause, which provides that "(t)his 
Constitution, and the laws of the United States which shall be made in Pursuance 
thereof, ... shall be the supreme law of the land, ... any Thing in the Constitution or
Laws of any state to the contrary notwithstanding." 

Attempts by state governments to halt illegal immigration sparked the most recent
preemption controversy. While the Constitution delegates power to regulate immigra­
tion and naturalization to the federal government, the economic and socia] burdens 
ensuing from illegal immigration have fallen largely on the states. Frustrated by the 
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The most important safeguards are found in the First, Fourth, Fifth, Six�h, and
Eighrll Amendments. The First Amendment protects free�om of speech. The Fourth,
Fitlh, S1.xth, and Eighth Amendments limit the govemm�nt s authonty to arrest, search,
and interrogate persons suspected of crimes and estabhsh pro�edu�al safeguards that
apply during criminal trials. Because these Amendments are given m-depth treatment
in later chHpters, they will not be discussed here. . . . . 

nie Second Amendment reads that "[a] well-regulated M1ht1a, bemg necessary to
the security of a free state, the right of the people to keep and bear arms, shall not be 
infringed." This language establishes an individual right to possess firearms for lawful 
personal use, and not the right to own them to perform militia duties.42 However, the 
nght to bear arms, like other constitutional rights, is not unlimited. State and local 
governments can impose reasonable restrictions on gun ownership and use, but they 
cannot make it a cnme for law-abidjng citizens to keep a loaded handgun in their home 
for self-defense. -13 This protection goes to the core of the Second Amendment and can­
not be denied.

The Ninth and Tenth Amendments, technically speaking, are not part of the Bill of 
Rights because they do not establish individual rights. The Ninth Amendment states that 

"[t]he enumeration in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people." What this language means remains a 
constitutional mystery. The argument is occasionally made that the Ninth Amendment 
aurhonzes the Supreme Court to recognize constitutional rights beyond those men­
tioned in the Bill of Rights. The Supreme Court has been uncomfortable with this 
interpretation and bas never accepted it. Authorizing courts to recognize constitutional 
rights tlrnt lack textual support would open up a Pandora's box. For this reason, the 
Supreme Court has never relied on the Ninth Amendment as the sole basis for any 
constjtutional decision. 

The Tenth Amendment deals with federalism and was discussed in § 1.11. 

§ 1.13 -Applying the Bill of Rights to the States Through
the Fourteenth Amendment 

The Bill of Rights constituted a declaration of rights that the American people had
ngamst the federal government. Americans had no protection against arbitrary acts of
state governments until almost a century later. The Fourteenth Amendment, ratified in
1868. contained a mechanism that was used to impose the Bill of Rights guarantees on
the states. That mechanism was the due process clause.

The Fourteenth Amendment forbids the states to "deprive any person of life, lib­erty or property without due process of law." The phrase without due process of lawmeans '"wllhout the process that is due under the law. "66 Restated, the FourteenthAmendment forbids the states from depriving people oflife, liberty, or property withoutaffording them the process due them under the law. Where did the Suprerne Court lookto detennine what process was due? You guessed it-the Bill of Rights.
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The central guarantees contained in the Bill of Rights have gradually been
absorbed into the Fourteenth Amendment due process clause and made binding on
state governments through an approach known as selective incorporation. Under
this approach, rights deemed fundamental to the American system of justice are
regarded as components of the due process that states are forbidden to deny.67 Most
provisions found in the Bill of Rights have been incorporated. The standard used to
decide whether to incorporate a particular right is whether the right is fundamental to
the American justice system.68 Figure l .5 shows the current incorporation status of
each of the rights guaranteed by the Bill of Rights. Notice that all but four rights have 
been incorporated. 

Incorporation into the Fourteenth Amendment means that states must provide at
least as much protection as the United States Constitution requires. Federal standards 
become the constitutionally minimum protection, but states remain free to impose a 
higher standard under their own constitutions.69 

Figure 1.5 
overview of the Fourteenth Amendment 

The Fourteenth Amendment: (1) makes most of the Blll of Rights applicable to the 
states; (2) prevents the states from depriving people of life, liberty, or property with­
out procedural and substantive due process; (3) prohibits the states from treating 
people differently because of race, gender, or national origin except under extraor­
dinary circumstances; and ( 4) gives Congress power to pass legislation enforcing 
these restrictions. 

§ 1.14 The Fourteenth Amendment as a Limitation
on State Power 

The Civil War altered the relationship between the national government, the states, 
and the American people. Before the Civil War, the American people viewed the states 
as the watchdogs of their liberty and feared the federal government. The fact that the 
Bill of Rights was directed at the federal government alone shows this. The Civil \Var
changed things. After the Civil War, the states were viewed as the threat and the federal

government the protector. Demand for federal protection against oppressive acts of

state governments led to the passage of the Fourteenth Amendment.
The Fourteenth Amendment reads: 

No State shall make or enforce any law which shall abridge the privileges or immu­

nities of citizens of the United States: nor shall any State deprive any person of life,

liberty, or property, without due process of law: nor deny to any person within its

jurisdiction the equal protection of the laws.

We previously saw how the Fourteenth Amendment served as the vehicle for 

·11 f R. ht tl states However the
imposing the central guarantees of the B1 o 1g s on 1e · 



24 CoNSTJTUTlONAL LAW FOR CRIMINAL }USTJCE § 1.15

irn�oi1ance of the Fourteenth Amendment goes �ar b�yond this. Before delving into its 
contents. there are two things you need to keep m mmd. Both stem from the first three 
words. The fom1centh Amendment begins "(n]o State shall ... " First, the Fourteenth 
Amendment is addressed to the states. It regulates the conduct of states; it does not 
regulate the conduct of the federal government or private citizens. Second, the Four­
teenth Amendment is phrased in the negative. It forbids the states to take arbitrary 
action� it does not require them to take helpful action. This point was made tragicalJy 
clear in DeShaney v. Winnebago County Department of Social Services. 70 The plaintiff, 
Joshua DeShaney, was a four-year-old boy who suffered permanent brain damage due to 
his futher's beatings. The defendants were social workers, employed by the state, who 
allegedly knew that Joshua was being abused, but took no steps to remove him from his 
father·s home. Joshua claimed that their failure to protect him from his father 's violence 
deprived him of liberty without due process in violation of the Fourteenth Amendn1ent. 
The Supreme Court disagreed, ruling that: 

... (N)othlng In the language of the Due Process Clause itself requires the State to 
protect the life, liberty, and property of Its citizens against invasion by private actors. 
The Clause is phrased as a !imitation on the State's power to act, not as a guarantee 
of certain minima! levels of safety and security. It forbids the State itself to deprive 
Individuals of life, liberty, or property without "due process of law," but Its language 
cannot fairly be extended to impose an affirmative obligation on the State to 
ensure that those interests do not come to harm through other means. 

DeShaney's message, though disturbing, is a correct interpretation of the Four­
teenth Amendment. The Fourteenth Amendment forbids the states from engaging in 
oppressive action; it does not require them to take helpful action. 

§ 1.15 -Due Process of Law

The Fourteenth Amendment due process clause reads "[n]o State shall ... depriveany person of life, liberty, or property, without due process of law .... "71 This clauseprovides two kinds of protection-one procedural and the other substantive. Proce­
dural due process requires states to use fair procedures in reaching decisions thatdeprive a person of life, liberty, or property. Substantive due process requires them tohave an adequate justification or, in other words, a good enough reason for the depri­vation. Procedural and substantive due process work together to prevent arbitrarydeprivations of life, liberty, and property. Suppose that a state child welfare agencywants to remove a child from a parent's home. Since the right to the care and custodyof one's children is part of the liberty protected by the due process clause, 72 the statecannot take this right away without establishing an adequate justification (substantivedue process) and providing notice and a hearing (procedural due process). The strength0� the justification required to satisfy the demands of substantive due process varieswith the importance of the rights at stake. The state cannot interfere with rights that

... 
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qualify as "fundamental rights", such as the right of parents to raise their children,
without establishing a "compelling reason." 

,--

Procedural due process requires states to use fair procedures in reaching decisions

that deprive a person of life. liberty, or property. Substantive due process requires

them to have an adequate justification or, in other words. a good enough reason for

the deprivation. Procedural and substantive due process work together to prevent

arbitrary deprivations of life, liberty, and property.

A. Procedural Due Process

Suppose when you go home tonight, you discover that your furniture and posses­
sions are gone and you are informed that a judge awarded them to your landlord for 
nonpayment of rent. How would you feel? You would probably feel that this was unfair. 
You should have been notified that legal proceedings affecting your property were 
taking place and allowed to appear and present your side of the story. Your sense of 
injustice is due to a lack of procedural due process. 

Procedural due process requires the government to give notice and a hearing before 
depriving a person of life, liberty, or property. This requirement is not limited to crim­
inal proceedings. It applies whenever the government takes any action that deprives a 
person of life, liberty, or property. Procedural due process, for example, is required 
before the government can expel students from public school, revoke an offender's 
probation,73 or fire a tenured government employee74 because each of these actions 
deprive the person affected of liberty or property. 

The procedures necessary to satisfy due process vary with ( 1) the importance of 
the right at stake, (2) the extent to which the additional safeguards would reduce the 
risk of an erroneous decision, and (3) the increased fiscal or administrative burden 
on the government of providing them. 75 Maximum procedural protection is required 
at criminal trials because the stakes are at their highest. When the government 
accuses a person of a crime and threatens to take away his life or liberty, the Con­
stitution insists on a broad array of procedural safeguards. These safeguards include 
the right to notice of the charges;76 to be tried before an impartial tribunal;'7 to 
cross-examine prosecution witnesses;78 to testify and compel attendance of defense 
witnesses; 79 to be represented by counsel of his choice80 or an attorney furnished by 
the government if he cannot afford representation;81 to be assisted by exp�rts, such 
as psychiatrists;82 and to be set free unless the government proves guilt beyond a 
reasonable doubt.83

B. Substantive Due Process

The due process clause does more than guarantee fair procedures. It also has a
substantive component.84 The concept of substantive due process is rooted in the tenn

"liberty'' found in the due process clause. Although the Fourteenth Amendment confers
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broad protection on individual liberty, the Constitution nowhere defined this term. This
is the role of substantive due process. The two main areas where courts use the concept 
of substantive due process are (I) to protect "fundamental rights"85 and (2) to hold 
govemment officials accountable for egregious misconduct that is not otherwise pro­
hibited by the Constitution. 86 

1. Protection of Fundamental Rights

Some rights are so fundamental to the liberty of free citizens that they cannot be
denied without a compelling reason. These rights are called fundamental rights. Once
a right is labeled as fundamental, it is placed largely beyond the government's control.
The label of a fundamental right has been reserved for important choices that are central
to an individual's self-concept, dignity, and autonomy. Rights that have been recog­
nized as fundamental include the right to marry,87 to have children,88 to direct their
upbringing and education,89 to enjoy privacy,90 to practice birth control,91 to terminate
unwanted pregnancies,92 to make health-care decisions,93 and to forego life-sustaining
treatment. 94 The Supreme Court has explained that"[ a ]t the heart of liberty is the right
to define one's own concept of existence, of meaning, of the universe, and of the mys­
tery of human life. Beliefs about these matters could not define the attributes of person­
hood were they formed under compulsion of the State. "95

Having said this, the Supreme Court, nevertheless, declined for many years to
recognize the right to be a practicing homosexual as a fundamental right. In Bowers v.
Hardwick,96 the Court upheld a state statute making sodomy a crime. Four Justices 
dissented, arguing: 

Only the most willful blindness could obscure the fact that sexual intimacy is "a 
sensitive, key relationship of human existence, central to family life, community wel­
fare, and the development of human personality". The fact that individuals define 
themselves In a significant way through their intimate sexual relationships with others 
suggests, in a Nation as diverse as ours, that there may be many "right" ways of 
conducting those relationships, and that much of the richness of a relationship will 
come from the freedom an individual has to choose the form and nature of these 
intensely personal bonds.97 

.. 

Bowers v. Hardwick was later overruled in Lawrence v. Texas.98 Police, respond­
ing to a hoax call that a weapons disturbance was taking place in John Lawrence's 
apartment, burst into the apartment and found Lawrence having consensual sex with 
another adult male. They arrested him for engaging in "deviant sexual intercourse," 
a crime defined under Texas law as having "anal or oral sex with a member of the 
same sex."99

The Supreme Court set the conviction aside, holding that there are certain spheres
oflife "where the government should not be a dominant presence." Private sexual con­
duct behind closed doors is one of them. This case did not involve sex with a minor,
public conduct, prostitution, or "whether the government must give formal recognition
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to any relationship that homosexual persons seek to enter." Rather, it involved private

sexual conduct between two consenting adult homosexuals. "The State," the Court

declared, "cannot demean their existence or control their destiny by making their pri­

vate sexual conduct a crime. Their right to liberty under the Due Process Clause gives

them the full right to engage in their conduct without intervention of the
t "l00 

governmen .  
Lawrence v. Texas is constitutionally important, not only because it invalidates 

sodomy laws, but also because it undercuts the most powerful argument justifying

discrim ination against gays and lesbians, namely that their behavior is immoral and

illegal. 101 Although the Court could have overturned the Texas statute on equal protec­

tion grounds because it made sodomy a crime only when both partners were oftbe same

sex, the Court went further than expected and seized the occasion to deliver a strong

statement that moral disapproval of homosexual conduct does not justify legal intoler­

ance. 1°2 Lawrence v. Texas has been hailed as the Brown v. Board of Education of the

gay community. It has already had far-reaching effects and is likely to have ever greater

effect in the future. 

2. Egregious Misconduct by Public Officials

Substantive due process also provides a theory for holding government officials

accountable for egregious misconduct that is not addressed elsewhere in the Constitu­

tion.103 Courts, for example, have held that police have a substantive due process duty

to obtain necessary medical treatment for prisoners taken into custody.104 However,

substantive due process only reaches conduct at the extreme end of the fault spectrum.

In the language of the Supreme Court, the conduct must be so egregious that it "shocks

the conscience.''105 In the case of failure to obtain necessary medical treatment, this

standard is satisfied only if the failure of the police reflects deliberate indifference to a

prisoner's known, serious medical needs.106 Thus, while substantive due process

expands the constitutional accountability of police officers, it does so only in situations

when they are guilty of extreme misconduct. 107

§ 1.16 -Equal Protection of the Laws

The Fourteenth Amendment contains another equally important safeguard-the

equal protection clause. This clause forbids a state to "deny any person within its juris­

diction the equal protection of the laws.''!08 The equal protection clause was included

to protect f01mer slaves against unfair treatment at the hands of state governments. a

purpose that was not fully realized until almost a century later. In 1896, the Supreme

Court handed down Plessy v. Ferguson, 109 in which it held that state-mandated racial

segregation satisfied the equal protection clause, provided that equal facilities were

available to members of both races. Plessy established the doctrine of "separate but
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equal . .  , After this, segregation  codes flo urished, infesting every avenue o f  America l ife, from restrooms. drinking fountains, te lephone booths, hospita ls, and prisons, to th nbooks used by children in segregated pub l ic  schools . ' '0 Justice Harlan a lone di ssente:in Plessy, sounding what would become the Supreme Court 's posi t ion i n  1 954. JusticeHarlan wrote: 

. . (l)n view of the Constitution, In the eye of the law, there Is In this country nosuperior, dominant, ruling class of citizens. There Is no caste here. Our Constitution Iscolorblind, and neither knows nor tolerates classes among citizens. In respect of civilrfghts, all citizens are equal before the law. The humblest is the peer of the mostpowerful. The law regards man as man and takes no account of his surroundings orhis color when his civil rights as guaranteed by the supreme law of the land areInvolved. 

The national consc�e?ce was reawakened in 1 954, when the Supreme Court handeddown the landmark dec1s10n of Brown v. Board of Education, 1 1 1  i n  which i t  announc dthat the "separate but equal" doctrine no longer satisfied the Consti tuti on in the field e 
fpublic education . 1 t  soon became apparent that Brown v. Board of Education was n�tlimited to public education. Brown v. Board of Education ended the era of government­imposed barriers to racial equality. Protection against  unequal  treatment at the hands of the government i s  a rightthat a l l  Americans enjoy, not just racial  minori t ies . The mean ing of the equal pro­tection clause can be summarized i n  one sentence. The go vernment must treat allpersons who are similarly situated alike. This does not mean that the government is barred from making dis ti nct ions.  Drawing l i nes and making d ist inc t ions is  aninescapable part of leg i s lat i ng. Welfare programs, for example, cannot operate 

without income e l igibi l i ty requ i rements .  I ncome e l igi bi l i ty requ i rement s  resu l t  in  persons wi th different incomes being treated d ifferen tly. Differences i n  legal treat" ment offend the equa l  pro tect ion c lause on ly when the d i s t inct ions made are 
arbitrary. 

A law restricting welfare benefits to persons who have brown eyes i s  an example of an arbi trary dist inction . The disti nct ion is arbitrary because i t  serves no purpose. 
Fortunately, regu lations  l ike th is are rare because legis latures general ly have some reason for drawing the l ine where they draw i t. Whether the distinction can survive an equal protection challenge depends on the standard used to test i ts constitut ionality. Courts use three different review standards, caJ ied levels of scrutiny: low, intermediate,and strict scrutiny. 

Statutory dist inctions that do not involve race, color, national i ty, rel igion, or ger�­
der are tested by the lowest standard, cal led rational re lationship review. Defere�ce �s 
given to the legislature 's judgment that the d istinction is necessary. The distinct10n 1s 
presumed cons titut i onal and the com1 i s  required to uphold it  un less the challenger 
proves that the distinction has no rational relationship to any legitimate gover�ment
purpose. i n  This is usually hard to do. As a resul t, statutory c lassificat ions reviewed 
under the lowest standard are general ly upheld. 
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Classificat ions based on gender are subject to interrncd1ate-level scrutiny. Courts 
examine the legi s lature 's reason for making the dist inction more c losely. For a gen­
der-based d i stinct ion to survive intermed iate-level scrntiny, the government must 
estab l ish an exceedingly persuasive Justification for treating men and women differ­
ently. Virgin ia Mi l itary Jnsti tute 's (VMl)  al l -male admissions pol icy, for example, was 
struck down years ago because VM l  was unable lo do this . 1 1 3 The policy could have 
withstood rational relationship review because VMl  advanced many legitimate reasons 
for why the school should remain all-male. However, gender-based distinctions require 
a stronger j ustification . The al l-male admissions policy was declared unconstitutional 
because VMI was unable to come up with any exceedingly persuasive reason for refus­
ing to admit qual ified women i nto its program. 

Race, color, religion, and nationality are known as suspect classes. Differences in 
treatment that tum on these factors are subject to the most rigorous review standard. 
called strict scrutiny. Under this standard, the statute is presumed unconstitutional and 
wi l l  be struck down unless the government establishes a compelling reason for treating 
members of one race, religion, or national i ty d ifferent from members of another. 1 1 4 

Because a compelling reason i s  more d ifficu lt to establ i sh than a legitimate reason

( low-leve l scrntiny) or an exceedingly persuasive justification ( intermediate scrutiny), 
distinctions based on race, color, religion, and nationality are general ly found to be 
unconstitutional . 

Whi le strict scrutiny has tradit ionally served to i nvalidate laws that discriminate 
against members of suspect c lasses, laws that treat them more favorably are subject 
to the same analysis. 1 1 5 Affirmative action programs were once thought to represent 
"benign discriminat ion" because the government's i ntent ion was to rai se the eco­
nomic status of disadvantaged minorities and not to discriminate . However, benign 
intentions are no excuse. Whenever the government del iberately treats members of 
either race d i fferent from members of the other, the equa l  protection clause is vio­
lated unless there is a compel l ing reason, no matter on which side the advantage and 
disadvantage fal l .  1 1 6 

The Supreme Court has not yet decided where distinctions based on sexual ori­
entation fit wi th in  this scheme . Courts for years used the lowest rev iew st andard . 1 1 7 

making sexual orientat ion d iscrimination c laims hard to wm. 1 1 8 However, this became 
h istory in 20 1 3  when the Supreme Court struck down the federal Defense of Mar­
riage Act ( DOMA), which defined "marri age" as a "union between a man and a
woman ." 1 1 9 The purpose of Congress was to prevent same-sex couples whose mar­
riages were val id under state l aw from enjoy ing the income tax, social secunty, pen­
s ion medical and other benefits available to married couples under federal law. The
Sup;eme Co�rt found the federal l aw unconstitutional because it stigmatized and
inj ured same-sex couples whose maniages were val id under state law sol�ly for no
legitimate reason . 1 �0 The dec is ion had an unexpected ripple effect, prompting_ lower
courts to overturn state bans on s imi l ar grounds. Marriage equal ity now extSlS by

. . . . . . h l· I f  tl states 1 2 1  and the trend appears
leg1s lat 10n or J ud 1c ta l  decree m more t an la le • · 
poised to continue. 1 22

I 
\i
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Officers should not use race. religion, ethnicity, or national origin as a factor in select­
Ing which individuals to stop, question. arrest. use force on. or subject other enforce­
ment actions. except when seeking to apprehend a specific suspect whose roe 
religion, ethnicity. or national origin is part of the description of the suspect. 

e,

The equal protection clause applies to the enforcement of laws as well as thei enactment. Selective enforcement of the law based on race violates the equal protectio;clause. 123 The perception that police inappropriately consider race in making enforce­n1ent decisions, a practice known as racial profiling, has emerged as one of the mostcritical issues facing law enforcement today. Few things poison race relations morethoroughly than selective enforce1nent. Racially biased policing fosters deep resent­ment. fear. and distrust of police, but the poison goes deeper: 

People who see the criminal justice system as fundamentally unfair will be lesslikely to cooperate with police, to testify as witnesses. to serve on Juries. and toconvict guilty defendants when they do serve. In addition. people who havelost respect for the law's legitimacy are more likely to break the law them­
selves . ... Finally, the perception and reality of a fundamentally unfair criminaljustice system contribute to broader racial divisions in society. If we cannotbelieve that our nation's law enforcement officers will enforce the law in aracially neutral manner, then we will be left with a society where members ofthe minority community always view the actions of any police officer with great' ' 

124 susp1c1on .... 

Law enforcement agencies need to promulgate written policies conde1nning 
racial profiling and establishing formal guidelines spelling out when officers n1ay 
legitimately consider race in discretionary enforcement decisions (i.e., decisions on 
whom to stop, question, take into custody, arrest, search, use force on, etc.) and 
when they may not. The United States Department of Justice, Civil Rights Divi­
sion, has issued the following guidelines regarding the use of race by federal law 
enforcement agents: 

-

Two standards in combination should guide use by Federal law enforcement 
authorities of race or ethnicity in law enforcement activities: 

• In making routine or spontaneous law enforcement decisions, such as ordinary 
traffic stops, Federal law enforcement officers may not use race or ethnicity to 
any degree, except that officers may rely on race and ethnicity In a specific 
suspect description. This prohibition applies even where the use of race or eth­
nicity might otherwise be lawful. 

• In conducting activities in connection with a specific Investigation, Federal 
law enforcement officers may consider race and ethnicity only to the extent 
that there Is trustworthy information relevant to the locality or time frame that 
links persons of a particular race or ethnicity to an identified crimlnal incident, 
scheme, or organization. This standard applies even where the use of race or 
ethnicity might otherwise be lawful. 125
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§ t.17 Adjudication of Constitutional Questions

The Constitution is not self-defining. Determining what the Constitution demands

in different contexts requires an ongoing process of interpretation. The Supreme Court

is the ultimate authority on what the Constitution means. The Supreme Court's deci­

sions interpreting the Constitution become the law of the land, establishing standards

that are binding on police officers. 
Most of the Supreme Court's criminal justice decisions stem from appeals brought by

state prisoners. Non-lawyers are often curious about how a prisoner's case gets to the

Supreme Court. This section examines how constitutional issues reach the Supreme Court 

Federalism results in a dual system of federal and state courts. Within each system,

there are two types of courts-trial courts and appeals courts. Trial courts determine

the facts, apply the law to the facts, and reach verdicts. Appeals courts do not retry
facts. Their function is to review the trial judge's rulings on questions of law in order
to detennine if they were correct. Appeals courts have the power to reverse criminal
verdicts only if the verdict resulted from incorrect rulings on questions of constitutional
or statutory law, or rules of evidence. 

Understanding how cases reach the Supreme Court requires a brief sketch of state
judicial systems. Most states have three levels of courts. The trial courts are at the bottom. 
This is where criminal prosecutions take place. Directly above the trial courts are mid­
dle-level appeals courts. Their function is to hear cases that are appealed from trial courts. 
Appeal to middle-level appeals courts generally exists as a matter of right. The highest 
state court, often called the supreme court, is at the top of the judicial pyramid. Two levels 
of appeals courts exist to ensure that everyone has an opportunity to have a higher court 
review trial court rulings on questions of law and decide if the rulings were correct. Mid­
dle-level appeals courts perform this function. Review at the highest level-the supreme 
court level-is normally discretionary. State supreme courts generally have discretion 
whether to hear a particular appeal. This allows the state's highest court to control its 
docket and bear only cases that raise issues of special importance to the legal system. 

This is also how it works with the United States Supreme Court. The Supreme Court 
has discretion whether to hear a particular appeal. Requests to the Supreme Court for 
discretionary review are instituted by filing a petition for a writ of certiorari. If at least 
four 1nembers of the Supretne Court vote to hear the case, the petition will be granted and 
the appeal will be allowed� if fewer than four are interested, the petition will be denied and

the appeal will be dismissed. Each tern, (which begins the f irst Monday of each October 

and usually continues through June), the Supreme Court receives thousands of petitions 

seeking discretionary ( certiorari) review. The Supreme Court usually hears about 150 

appeals per tem1. The ren1aining petitions for discretionary review are reject�d. Denial of

certiorari does not mean that the Supreme Court agrees ,vith the legal principles that were

applied by the court below. This is a rnistake comtnonly made in news reports. The only

meaning that can be attributed to the Supreme Court·s denial of certionui is that fewer

than four Supreme Court justices were interested in hearing the appeal. 

l
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Constitut10nal issues raised by state prisoners generally reach the s 
thro . . upreme c ugh one of tvvo routes: direct review and habeas corpus review. oun

Direct review. Criminal prosecutions for state crimes are tried in state 
. I I . . . th d I-'. 

• • · courts. If th tnJ resu ts ma conv1ct1on. e e1endant can petition the United States Supr C e 
. . . eme ourt D direct review after he or she receives a final Judgment from the highest stat ?r 

bl i ,c, 1 h . . d d fc d . . . e court avail-a e. - n ot er \\ or s, a e en ant seek mg drrect review must go up the stat 
1�dd th high ·1 e appellate w er to e est court avai able before petitioning the Supreme Court to h 1 .. h h d ,A;_ 

• • ave 11s or er case ear on lW ect reVIew. State pnsoners cannot ask the Supreme Court t 
l . d . l . f 1 b . . o reviewc anne v10 anons o state aw; t e1r appeals must mvolve a substantial federal qu 

H b · c · · 1 
estion 

a eas corpus review. onst1tut1ona errors are not always discovered inf 
k d. . F d I I · · ime to see irect review. e era aw gives state pnsoners a post-conviction remedy 11 121 H b • ca ed 

habeas corpus. a e� corpus 1s a remedy �sed �o secure release from an unlawfulconfineme�t. A state pnsone: coi:nmence_s th1� act�on �y fi_ling _a petition in federal
court, allegmg that be or she 1s bemg detamed m pnson m violation of his or her co 
stitutional rights and requesting the issuance of a writ of habeas corpus. A writ :r 
habeas corpus directs the party having custody, usually the warden, to produce the
prisoner in court, so that the court can inquire into the matter. 128 The writ of habeas 
corpus enables state prisoners to have a federal judge review the constitutionality of 
their state court convictions. Federal habeas corpus involves a collateral attack on a 
state court judgment. The reason it is called a collateral attack is that the courts of one 
jurisdiction (federal) are exercising review powers over a case decided by the courts of 
another jurisdiction (state). 

Federal habeas corpus is a common path that state prisoners travel on their road to 
the Supreme Court. A petition is filed in a federal district court. 129 If the prisoner's claim 
is demed by the federal district court, the prisoner appeals to the United States Court of 
Appeals and, from there, petitions the Supreme Court for discretionary ( certiorari) review.

The number of state prisoners filing habeas corpus petitions in federal courts has
increased exponentially through the years, growing from 127 in 1941 to 12,000 in

1990. 131) The flood of habeas corpus petitions from state prisoners became so heavy that

lower federal courts were having difficulty managing their other dockets. In 1996,

Congress restricted the availability of habeas corpus review, elimin�t�ng sec_ond and

successive habeas corpus petitions 131 and review of claims previously ht1gated �n a_ state

court unless the state court dec ision is contrary to clearly established constitutwnal

standards. 132 These procedural changes have made it more difficult for state prisoners

to make their way to the Supreme Court. 

§ 1.18 Federal Remedies for Constitutional Abuses

Why are students in training to become law enforcement officers required to study

the United States Constitution? 
There are three reasons. First, all citizens should have a basic knowledge of the

Constitution, because preservatjon of our constitutional liberties depends on an
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informed citizenry. Second, police officers are regularly required to make decisions
with constitutional implic�tions. The decision to detain a suspect for investigation,
make an arrest, conduct a fnsk, use force, search for evidence, and interrogate a suspect
are some of the many decisions police routinely make that are regulated by the Consti­
tution. Professionalism means takjng constitutional rights seriously. In the words of the
late Justice Brandeis:

our government Is the potent. the omnipresent teacher. For good or for Ill, It teaches
the whole people by Its example .... If the government becomes a lawbreaker, it
breeds contempt for law .... To declare that in the administration of the criminal
law the end justifies the means-to declare that the government may commit

crimes In order to secure the conviction of a private criminal-would bring terrible

retribution. Against that pernicious doctrine this court should resolutely set Its face. 1l3 

f inal Jy, constitutional violations carry serious consequences for the person whose 
rights are violated, for the criminal justice system, and for the officer personally. Con­
stitutional misconduct can lead to: 

J. exclusion of evidence procured in violation of the Constitution
2. reversal of criminal convictions
3. disciplinary action
4. civil liability
5. criminal prosecution. 

These sanctions are covered in later chapters. We briefly mention them here to 
underscore the importance of the material that follows. Thus, it is extremely imponant 
that police officers "know the rules" and obey them. 

§ 1.19 Summary

The Constitution of the United States is the highest law of the land. lt contains

seven articles. The first three articles apportion the powers of the national government

among three branches (legislative, executive, and judicial) and describe the powers of

each. The separation of powers among the three branches is pennanently fixed. 

Encroachment and delegation are forbidden. 
The apportionment of power between the national government and the states is

accomp1ished by: (I) delegating a broad range of powers to the federal government

(Article 1, Section 8), (2) expressly prohibiting the exercise of specified powers by the

states (Article I, Section 1 0), and (3) declaring that all powers not exprt!ssly delegated

to the federal government, nor forbidden to the states, belong to the states (Tenth

Amendment). When Congress enacts legislation within the scope of its delegated pow­

ers, federal law nullifies contrary state law. This results from the supremacy clause.

which makes the Constitution and laws of the United States the supreme law of the

land, superseding contrary state law. Our dual federal-state system of government
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requires a distinction between matters that are truJy national and matters that are purelylocal. Congress can regulate the former, but not the latter. The Constitution establishes a process for amendment. There are now 27 Amend­ments. The first 1 o. known as the BiJI of Rights, were adopted in 1791, two years afterthe Constitution was ratified. The Bill of Rights addresses many aspects of criminalprocedure that are discussed in later chapters. �lthough the Bill of Rights originallylimited only the federal government, the most important safeguards have been incor­porated into the Fourteenth Amendment and are now binding on state governmentsas well. 
The Fourteenth Amendment contains the due process and equal protection clauses.The due process clause provides two kinds of protection-one procedural and the othersubstantive. Procedural due process requires fair procedures before the goverrunentmay take away a citizen's life, liberty, or property. Substantive due process prohibits:( I) arbitrary restrictions on ''fundamental rights", and (2) conscience-shocking behav­ior by public officials. The equal protection clause prohibits state legislatures frommaking arbitrary distinctions between classes of citizens, and police officers fromengaging in discriminatory enforcement of neutral laws. The Supreme Court has discretion whether to hear an appeal. Criminal appealsgenerally reach the Supreme Court through one of two routes-direct review andhabeas corpus review. Direct review requires the aggrieved party to take her case to thehighest state court available before petitioning the Supreme Court for certiorari ( discre­tionary) review. Habeas corpus review is a post-conviction remedy. The prisoner bringsan action in federal court, challenging the constitutionality of her state court convictionand resulting confinement. Violating constitutional rights can lead to five different sanctions: (l) exclusion ofevidence procured in violation of the Constitution, (2) reversal of a criminal conviction,

(3) disciplinary action, (4) civil liability, and, in extreme cases, (5) criminalprosecution. 
Notes 

I ERIKSSON, AMERICAN CONSTITUTIONAL HISTORY, ch. 7 (1933). 2 EVANS. CASES ON CoNsr,runoNAL LAW, ch. I (1933). 3 E.RrKssoN, supra note I. 4 The dates that the individual states ratified the Constitution are as follows: Delaware­December 7, I 787; Pennsylvania-December 11, 1787; New Jersey-December 18, 1787;Georgia-January 2, 1788; Connecticut-January 9, 1788; Massachusetts-February 6,1788; Maryland-April 26, 1788; South Carolina-May 23, 1788; New Hampshire-June 2 I,1788; Virginia-June 25, 1788; New York-July 26, 1788; North Carolina-November 21,I 789; Rhode Island-May 29, 1790. 5 The Constitution is reprinted in the Appendix. You are encouraged to read the full text nowand reread rhe individual sections when they arc discussed in later chapters.6 T111� Frn@Ausr No. 47, at 241 (J. Madison) (J. Gideon ed. 1831 ). 
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, J/y United States v. Darby, 3 I 2 U.S. 100, 61 S. Ct. 451, 85 L. Ed. 609 ( l 941)

13 See, gene1a ' . . . . . . 

u holding Fair Labor Standards Act prohtbrtmg the shipment m interstate commerce of
( p d roduced by employees whose wages and hours of employment did not conform goo su

pi·rernents of the Act)· United States v. Wrightwood Dairy Co., 315 U.S. I 10, 62 S.to req ' . 
Ct. 523, 86 L. Ed. 726 ( 1942) (stating that the commerce power ex�ends to those ,ntra-

tate activities "which so affect interstate commerce or the exertion of the power of
�ongress over it as to make regulation of them an appropriate means to the attainment 
of a legitimate end, the effective execution of the granted power to regulate interstate
commerce execution"); Wickard v. Filburn, 317 U.S. 111, 63 S. Ct. 82, 87 L. Ed. 122
( I 942) (holding that Congress could regulate a farmer's cultivation of wheat to feed his 
own livestock, even though none was sold on the market, because homegrown wheat 
satisfies needs that otherwise have to be met through purchases, thus affecting market

supply, demand, and prices); Gonzales v. Raich, 545 U.S, l, 125 S. Ct. 2195, I 62 L. Ed. 
2d I (2005) (upholding authority to regulate cultivation of marijuana for personal med­
ical use); United States v. Lopez, 514 U.S. 549, 115 S. Ct. 1624, 131 L. Ed. 2d 626

(1995) (noting that there are three categories of permissible commerce clause regulation: 
(I) channels and instrumentalities of interstate commerce, (2) goods and people who 
move in interstate commerce, and (3) commercial activities that substantially affect 
interstate commerce); United States v. Morrison, 529 U.S. 598, 120 S. Ct. 1740, 146 L. 
Ed. 2d 658 (2000) (same). 

14 These statutes are contained in 18 U.S.C. § 2423, 18 U.S.C. § 2312, and 18 U.S.C. § 1201. 
15 See, e.g., Katzenbach v. McClung, 379 U.S. 294, 85 S. Ct. 377, 13 L. Ed. 2d 290 ( l964) 

(upholding power of Congress to ban racial discrimination in restaurants that serve food, 
a substantial portion of which has moved in interstate commerce); Heart of Atlanta Motel, 
Inc. v. United States, 379 U.S. 241, 85 S. Ct. 348, 13 L. Ed. 2d 258 (1964) (upholding the 
power of Congress to prohibit hotels from discriminating based on race due to the disrup-
tive effect on interstate commerce and travel). 16 See, e.g., United States v. Lopez, supra note 13 (holding that enactment of the Gun-Free 
School Zones Act which made it a federal crime to possess a firearm in a school zone 
exceeded the powers of Congress under the commerce clause); United States v. tvforrison. 
supra note l 3 (holding that Congress lacked power to enact the Violence Against Women 
Act which created a federal civil remedy for victims of gender-motivated violence). 17 National Federation of Independent Business v. Sebelius. supra note 11.18 Id. 

19 Kesler v. Department of Public Safety, 369 U.S. I 53, 82 S. Ct. 807, 7 L. Ed. 2d 641 ( 1962), 
overruled on other grounds 382 U.S. 111. 20 Johnson v. Maryland, 254 U.S. 51, 41 S. Ct. 16. 65 L. Ed. 2d 126 ( 1920). 
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21 John Yoo The Contmuatwn of Politics by Other Means. The Original Understand· · lng orJJ-c1r Poii·ers. 84 CAL L. R1-.v. 167 ( 1996). 'J 

22 Pcrpnch v. Department of Defense, 496 U.S. 334, 110 S. Ct. 2418, 110 L. Ed. 2d 312 ( 1990 23 United Stutes v. Comstock, 560 U.S. J 26, 130 S. Ct. 1949, 176 L .Ed. 2d 878 (20J0) ( ).
necessary and proper clause empowered Congress to enact statute providing for civil 

the
mitment of sexually dangerous federal prisoners beyond the date they would otherw,�

0
�­

released) But see National Federation of Independent Business v. Sebelius si,pr sc e · · a note 11 (the necessary and proper clause di� not ei:n�ower Congres� to enact the A ff ordablcCare Act individual mandate because this prov1s10n was not ancillary to the exercise f o adelegated power). 
24 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 4 L. Ed. 579 (1819). 
25 U.S. CONST., art. I, § I 0. 
.a:6 Landgrafv. USl Film Products, 51 I U.S. 244, 114 S. Ct. 14�3, 128 L. Ed. 2d 229 (1994).27 Calder v. Bull. 3 Dall. 386, 390, I L. Ed. 648 (1798). Article I, Section 9, Paragraph Icontajns an identical ex post facto clause applicable to the federal government. 
28 Caltforma Department of Corrections v. Morales, 514 U.S. 499, 115 S. Ct. 1597, 131 L. Ed. 

2d 588 ( 1995); Johnson v. United States, 529 U.S. 695, 120 S. Ct. I 795, 146 L. Ed. 2d 727 
(2000); Wilkinson v. Austin, 545 U.S. 209, 125 S. Ct. 2384, 162 L. Ed. 2d 174 (2005). 

29 Carmell v. Texas, 529 U.S. 513, 120 S. Ct. 1620, 146 L. Ed. 2d 577 (2000) (retroactive 
application of statute authorizing conviction for certain sexual offenses on the victim's 
testimony alone, where corroborating evidence was previously required, violated the 
ex post facto clause); Stogner v. California, 539 U.S. 607, J 23 S. Ct. 2446, J 56 L. Ed. 2d 
544 (2003) ( statute authorizing criminal prosecutions after prior limitations period for the 
offense had expired violated ex post facto clause). 

30 Lynce v. Mathis, 519 U.S. 433, 117 S. Ct. 891, 137 L. Ed. 2d 63 (J 997); Miller v. Florida, 
482 U.S. 423, 107 S. Ct. 2446, 96 L. Ed. 2d 351 ( 1987). 

3 J Supra note 28. 
32 THE FEDERALIST No. 45, at 3 I 3 (J. Cooke ed. 1961 ). 
33 See, e.g., United States v. Lopez, supra note 13 (holding that enactment of the Gun-Free 

School Zones Act, which made it a federal crime to possess a fireann in a school zone, 
exceeded the powers of Congress under the commerce clause); United States v. Morrison, 
supra note 13 (holding that Congress lacked power to enact the Violence Against Women 
Act, which created a federal civil remedy for victims of gender-motivated violence). 

34 See. e.g., New York v. United States, 505 U.S. 144,112 S. Ct. 2408, 120 L. Ed. 2d 120 
( 1992) (holding that Congress overstepped the boundaries of federal power in directing the 
States to provide for disposal of radioactive waste generated within their borders); Printz v. 
United States, 521 U.S. 898, 117 S. Ct. 2365, 138 L. Ed. 2d 914 (1997) (holding that 
Congress lacked power to require local law enforcement officials to perform criminal back­
ground checks on gun purchasers); Alden v. Maine, 527 U.S. 706, I J 9 S. Ct. 2240, 144 L. 
Ed. 2d 636 ( 1999) (holding that Congress cannot require state courts to enforce private 
cfaims against the state governments for violating federal statutes enacted under Article 1);
Kjrnel v. Florida Board of Regents, 528 U.S. 62, I 20 S. Ct. 631, 145 L. Ed. 2d 522 (2000)
(same). 

35 New York v. United States, supra note 33.
36 Printz v. United States, supra note 33.
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37 Alden v. Maine, supra note 33 (Congress may not require state courts to enforce private
claims against the state governments for violating federal statutes enacted under Article I)·
Kimel v. Florida Board of Regents, supra note 33 (same). 

38 Supra note 33. 
39 Supra note 9. 
40 ERIKSSON, supra note l, at 220. 
41 Barron v. Mayor and City Council of Baltimore, 32 U.S. (7 Pet.) 243, 8 L. Ed. 672 (1833 ).
42 Gitlow v. New York, 268 U.S. 652,666. 45 S. Ct. 625,630, 69 L. Ed. 1138 ( 1925); Strom-

berg v. California, 283 U.S. 359, 51 S. Ct. 532, 75 L. Ed. 1117 ( 1931 ). 
43 Near v. Minnesota, 283 U.S. 697,701, 51 S. Ct. 625, 626, 75 L. Ed. 1357 (1931 ).
44 DeJonge v. Oregon, 299 U.S. 353, 57 S. Ct. 255, 81 L. Ed. 278 (1937). 
45 Id. 
46 McDonald v. City of Chicago, 561 U.S. 742, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010). 
47 Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961). 
48 Id. 
49 Hurtado v. California, 110 U.S. 516, 4 S. Ct. 111, 28 L. Ed. 232 ( 1884).
50 Benton v. Maryland, 395 U.S. 784, 89 S. Ct. 2056, 23 L. Ed. 2d 707 (1969).
51 Malloy v. Hogan, 378 U.S. l, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964). 
52 This provision applied, and continues to apply, only to the federal government However,

this fact ceased to be consequential with the passage of the Fourteenth Amendment which 
contains an identical limitation on state governments. The Fifth and Fourteenth Amend­
ment due process clauses have received the same interpretation. The meaning of the due 
process clause is discussed in § 1.14-§ 1.15 infra.

53 Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 226, 17 S. Ct. 581, 41 L. Ed. 979 ( 1897). 
54 Klopfer v. North Carolina, 386 U.S. 213, 87 S. Ct. 988, 18 L. Ed. 2d 1 (1967). 
55 ln re Oliver, 333 U.S. 257, 68 S. Ct. 499, 92 L. Ed. 682 (1948). 
56 Duncan v. Louisiana, 391 U.S. 145 , 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968). 
57 Pointer v. Texas, 380 U.S. 400, 85 S. Ct. 1065, 13 L. Ed. 2d 923 ( 1 965). 
58 Washington v. Texas, 388 U.S. 14, 87 S. Ct. 920, 18 L. Ed. 2d 1019 (1965). 
59 Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799 (1963). 
60 Minneapolis & St. Louis R. Co. v. Bombolis, 241 U.S. 21 l, 36 S. Ct. 595, 60 L. Ed. 96 l

(1916). 
61 Schilb v. Kuebel, 404 U.S. 357,365, 92 S. Ct. 479, 30 L. Ed. 2d 502 (197 1) (statmg that

the Eighth Amendment proscription of excessive bail "is assumed to have application to

the states through the Fourteenth Amendment"). 
62 Cooper Industries, lnc. v. Leathennan Tool Group, lnc. 532 U.S. 424, 121 S. Ct. 149 L. Ed.

2d 674 (2001). 
63 Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 67 S. Ct. 374, 91 L. Ed. 422 (1947);

Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726, 2736, 33 L. Ed. 2d 346 ( 1972). 

64 District of Columbia v. Heller, 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008)�

McDonald v. City of Chicago, supra note 46. 
65 Id. 

66 In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (l 970).

67 Duncan v. Louisiana, 397 U.S. L45, 88 S. Ct. 1444: 20 L. Ed. 2d 49l (l96S).

68 Id. 
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69 Cooper v .  Cal i fornia, 386 U.S .  58, 87 S .  Ct .  788, 1 7  L .  Ed.  2d 730 ( 1 96 7 ) .
70 489 U .S .  I 89. I 09 S .  Ct .  998, I 03 L .  Ed . 2d 249 ( 1 989 ).
7 1  The Fi fth Amendment contains  an identical c lause that 1s  binding on the federal . 

c· 1 . govern.ment and is in terpreted m the same way. onscqucnt y. federa l and state otl accrs arc b ' . . 
I· 

. SU �CC(to ident ical constitullonal l tm1 tat 1on on t 1e1r authonty 
p Troxel v Granv i l le, 530 U.S . 57 ,  1 20 S Ct .  2054, 1 47 L Ed. 2d 49 ( 2000) ·  S t" I - · · • ull ey \I l l inois, 405 U.  S. 645, 92 S .  Ct. 1 208, 3 1  L .  Ed. 2d 5 5 1 ( 1 972 ) . 
7 3 Young v. Harper, 520 U.S .  1 43,  1 l 7 S . Ct .  1 1 48, 1 3  7 L .  Ed. 2d 270 ( 1 997 ) ; Morisscy vBrewer, 408 U.S .  47 1 ,  92 S . Ct . 2593 , 33 L .  Ed. 2d 484 ( 1 972). 
74 Gi lbert v _Homar. 520 U .�. 924. 1 1 7 S .  Ct. 1 807 , 1 38 L .  Ed. 2d 1 20 ( 1 997 ) ;  C leveland lldof Educat ion v. Loudcnm l l , 470 U .S ._ 532 ,  1 05 S. Ct .  1 487.  84 L .  Ed . 2d 494 ( 1 98S ). 
75 Cafeteria & Restaurant Workers Un ion v. McElroy, 367 U .S . 886, 895, 8 1 S . Ct .  1 74 1 748, 6 L .  Ed. 2d 1 230 ( 1 96 1 ) . J . 
76 U.S. CoNs r. , amend . V I .  
77 Id. 
78 Id. 
79 Id. 

80 Id.

8 1  G ideon v. Wa inwright, 372  U.S .  335 .  83 S. Ct. 792 ,  9 L .  Ed. 2d 799 ( 1 963 ). 
82 Ake v Oklahoma, 470 U .S .  68, 1 05 S . Ct. 1 087, 84 L. Ed. 2d 53 ( 1 985) .  
83 I n  re Winship, 397 U .S .  358, 90 S. Ct. I 068, 25 L .  Ed. 2d 368 ( 1 970). 
84 Planned Parenthood of Southeastern Pennsy lvania v. Casey, 505 U .S . 833, 1 1 2 S .  Ct. 279 1 

1 20 L .  Ed. 2d 674 ( I 992 ) .  For a d i scussion of substant i ve due process. see, generally: 
Erwin Chemerinsky, Substantive Due Process, 1 5  TouRo L .  R1:.v .  1 50 I ( 1 999); Rosal ie 
Berger Lev inson ,  Protection against Government Abuse of Power: Has the Court Taken 
the Substance Out of Substantive Due Process? 1 6  U. DAYT0:-1 L. R.Ev. 3 1 3  ( I 99 1 ) . 

85 See author i t ies cited i n  notes 87-97 infra. 
86 County of Sacramento v. Lewis, 523 U.S .  833 ,  l I 8 S . Ct. 1 708,  1 40 L. Ed .  2d 1 043 ( 1 998) 

(holding that pol ice conduct must .. shock the conscience" to state a c l aim for denial of 
substant ive due process). 

87 See, e.g. , Loving v. Vi rgin ia ,  388  U . S . I ,  87 S. Ct . 1 8 1 7 , 1 8  L. Ed. 2d I O  1 0  ( 1 967) ( inval­
idat ing law proh ibiting marriage between persons of different races) ; C leveland Board of 
Education v. Lafleur, 4 1 4 U . S. 63 2, 94 S . Ct. 79 1 ,  39 L. Ed .  2d 52 ( 1 974) .  ("This Court 
has long recognized that freedom of personal choice in matters of marriage and fami ly l i fe 
i s  one of the l i bert i es protected by the Due Process Cl ause of the Fourteenth 
Amendment. '') . 

88 See, e.g. , Skinner v . Oklahoma ex rel .  Wi l l iamson, 3 1 6 U . S . 535,  62 S . Ct. 1 1 1 0, 86 L .  Ed.
1 655 ( 1 942) ( inval idating law requiring steril ization of felons after th i rd convict ion of an 
offense involv ing "moral turpi tude"). 

89 See, e.g. , Troxe l v. Granvi l le, supra note 72 (overturn ing  court order grant ing vis it ing
rights to grandparent as a violat ion of a parent 's fundamental rights "to make decisions 
concerning the care, custody, and control  of the i r  ch i ldren"); Meyer v. Nebraska, 262 U .S. 
390, 43 S . Ct. 625, 67 L.  Ed. 1 042 ( 1 923) ( inval i dat ing law prohib i t ing teach ing of foreign 
language to students below the eighth grade as undue i nterference with fundamental right 
of parents to make decisions about the education of the i r  chi ldren); P ierce v. Society of 
Sisters, 268 U .S .  5 I 0, 45 S . Ct. 5 7 1 ,  69 L.  Ed. l 070 ( 1 925 )  ( i nva l idat ing law requiring
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parents to educate their ch i l dren i n  public schools as undue in terference wi th the funda­
menta l right of parents lo make deci sions about the education of the i r  ch i ldren ) .

90 See, e.g. ,  Griswold v. Connect icu t ,  3 8 1 U.S .  479, 85 S .  Ct .  1 678, 14 L. Ed. 1d 5 1 0  ( 1 965)
( recognizing the r igh t  of married couples lo privacy in  use of contraception ). 

9 1  See, e.g. , Id. . Eisensta�t . v. Baird, 505 U.S. 43�, 92 S. Ct. l 029, 3 1  L . Ed. 2d 349 ( 1 972)
( i nva l idat i ng law proh 1b1 tmg sa le of contracepti ves to unmnmed persons ). 

92 See, e.g. , Roe v. Wade, 4 1 0  
_
LJ .S .  1 1 3 ,  93 S. Ct. 705 , 3 5  L. Ed . 2d 1 4  7 ( 1 973 ) ( upholding

the nght of women to term mate an unwanted pregnancy); Carey v. Popu lat ion Services 
J ntcmational . 43 1 U .S .  678, 97 S. Ct 20 I 0, 52 L. Ed. 2d 675 ( I  977) . ( '" [T]he Constitution 
protects ind iv idua l decisions in matters of chi ldbeari ng from unjustified in trusion by the 
State." )  

93 See, e.g , Wash ington v. Harper, 494 U.S. 2 1 0, 1 1 0 S .  Ct .  I 028, l 08 L. Ed .  2d 1 78 ( 1 990)
( recogn izing a substantive due process ngbt to avoid unwanted admmjstration of anti psy­
chot ic drugs ). Substantive due process a lso protects the nght to bodi ly secunty and mteg­
nty. See. e.g , Roch in  v. Califoro ra, 342 U.S.  1 65 ,  72 S .  Ct. 205, 96 L .  Eci 1 83 ( 1 952) 
(holding that government may not pump a suspect 's stomach to retrieve evidence ) . 

94 See, e.g . .  Cruzan v. Di rector, Mo . Dept . of Health, 497 U.S .  26 1 ,  278, 1 1  O S . Ct. 284 1 ,
285 1 ,  1 1 1  L .  Ed. 2 d  224 ( 1 990) ( recogruzing right of competent adul ts to re fuse unwanted 
l i fesaving medical treatment). But see Washington v. Glucksberg, 52 l U.S .  702. J 1 7  S. Ct . 
2258, 1 38 L. Ed. 2d 772 ( I 997 )  (right to assistance in comrmttmg suicide is not a funda­
menta l  right) . 

95 Planned Parenthood of Southeastern Pennsylvarua v. Casey, supra note 84. 
96 4 78 U.S .  1 86. I 06 S. Ct 284 1 ,  92 L. Ed. 2d 1 40 ( l  986) ( substantive due process does not 

protect the right to engage in homosexual sodomy ). 
97 Id. at 478 U.S. at 205, I 06 S. Ct. at 285 1 .  
98 539 U.S. 558, 156 L. Ed. 2d 508, 1 23 S. Ct. 2472 (2003).

99 Before 1 960, all 50 states outlawed sodomy. Lawrence v. Texas, supra note 98. At the time 
of Bowers v. Hardwick, more than half the states had repealed their sodomy laws. Id By

2003, when Lawrence v. Texas was decided, only 1 3  states-Alabama, Florida, Idaho, 
Kansas, Louisiana, M ississ ippi, Missouri , Oklahoma, Nonh Carol ina. South Carolina., 
Texas, Utah, and Virgin ia-made sodomy a crime. Id. Of these, only four states-Texas. 
Kansas, Oklahoma, and Missouri-criminalized sodorn) only when both partners were of 
the same sex. Id. 

1 00 Id. 1 23 S. Ct. at 2484. 
l O l Id. 1 23 S . Ct .  at 2482. (' 'When homosexual conduct 1s made cnmmal by the law of the

State, that declaration in and of itself is an i nvita tion to subJect homosexual persons to
discrimination both in the public and in the private spheres .") 

I 02 Id. 1 23 S .  Ct. at 2484. ("The petitioners are entit led to respecr for theII private l ives. The
State cannot demean their existence or control their destiny by making their pri, ate senial
conduct a crime. Their right to l ibeny under the Due Process Clause giv� them the full
right to engage in their conduct without intervention of the government · J t  1s a pro1Il!se of
the Constitution that there 1s a realm of personaJ l ibeny which the go, ernment may �ot 

enter. ' The Texas statute furtheTS no legitimate state interest which can justify i!s intrusJOn
· · · f .1.. • d .  ·d aJ ·•) ·  L =nee v Texas was followed m 
mto the personal and pnvate hfe o we m 1v1  u . . mi "' · . . 
United States v. Windsor 570 U.S. , 1 33 S .  Ct. 2675, 1 86 L Ed. 2d SO& {20 JJ )  (

b
m

d
,al/31�

' - f M · A t (DOMA) wh1c ""'1nea 
i ng a federal statute known as the Defense o amage c 
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�marr1agt' .. Js a kga l  un 1nn bl.'1 ,, ccn .1 man and a ,-. ,mnn rc:-.u l t ,· n · t i· d , 

L • • g in ie enia l  of ft �nc:11ts h."', ,amc-..;c'\ cn1 1pk'- ,, ho..;c mam.1gt:� ,, ere , 3 I id under �late l aw).
edera) 

1 03 C-eunt� r,t Sal-r ;m1cntn ,. Le\\ 1 ::- . , 11prt1 note kfi . I f  the u nderly , n , b } • _ g e rnv1or 1s air addressed h� anl)thcr. nll>rL' :-.r�:�: l l 1 c  rro\ 1 � 1011  o l  th\.' ( ·Pnst i tu t  1011 th  . 1  
Cady 

� - , . . e c a im must be lyzcd under that prm 1, 1 l ln .  rather  than substan t 1 ,  c due pruccs, See. e � .  Graha 
ana-

nor. 490 U .S 386. I 09 S Ct I X(,5. 1 04 L .  l:d . �J -l..tJ ( I 9�9 l .  
' 'm v. Con-

'1 04  St•I!. e g .  Este l le ,. Gamble. 429 U .S 97. 97  S. Ct .  2X5 .  50  L Fd 7d , .:;  I ( 1 976. - · - -- ) ( state I the duty IO pro'v 1de adequ.itl' nh:d 1c:.t l  care to  rnc�- trcl.'ratcd prisoners ) · \1 ,, tk · . 1as
• 

. 
. . . ·v .l ins V. C,t � 

Battle Creek. 173 f·.3d M<2 ( 6t h  Cir  200 1 ) :  C arr ,  Tatangcln . .l J�  F. Jd 1 259 I I t  y �t2003): Hay\\ ood \' Bal l .  586 F.2d 996 ( 4th ( 1 r. J 97X ) · F l-Ur i· \ C ' i l\' of CJ
• ( h Cir. 

� . � . � l lcago. 1 86 F
Supp. 2d �4➔ ( N .  D. 1 1 1  �002 ) :  1 ag:-trom "· Pottebaum. 668 F. Surp 1 .269 ( N  D
I 987). 

· 
· Iowa

1 05 County of Sacramento v Ll'\\ t s ,  .wpra note 86 (estahl i s h 1 11 n t h i s 1- i •rn ·l ard a d 1 1 . . =- - ' u , n 10 d i n 
that where pol ice act in an cmcrg�ncy \\ 1 t h  no t rmc  to dc l , b�rak. such  as in  the con� text of  a h igh- speed chase. on ly  :.tn  act ua l  inknt  to i n fl i ct harm can sa t i s f  th i  
standard ) .  Y s 

1 06 See cas:s supr�, note I 0-l; \Vesson v Oglc.sby, �9 I O  F.2d 2n\ 28-l � 5th  Ctr. 1 990) ( hold ing
that � mmate s swo! len and b�eedmg w nsts from handcuffing d id  not constitute serious
me�1cal need ):  Mart in  v. Gent i le. 849 F.2d 8?3· 87_ 1  (4th_ C ir. I �8 8 )  ( cut over one eye,
bruises on shoulders and elbows, and a quarter- inch piece of g lass did not constitute serious
medical condtt1ons): Dav i s  v. Jones. 936 F.2d 97 1 ( 7th Cir. 1 99 1 ) ( scraped e lbow and 
!,.hal lo'"- one-inch cur  m temple  sustained dur ing arrest were not serious medical 
cond1tions). 

107  For cases finding that the misconduct a l l eged i n  the p la in t i ff"s complaint  stated a c la im 
for denial of substantive due process, see Uni ted States v. Lanier, 520 U .S . 259, 1 1 7 S .  Ct. 
1 2 1 9, 1 37 L. Ed. 2d 432 ( 1 997) (judge sexual ly  assaulted women i n  his chamber); Rogers 
, . City of L ittle Rock. Ark. ,  1 52 F.3d 790 ( 8th Cir. 1 998)  ( pol ice officer int imidated 
motorist into having sex );  Wood v. Ostrander, 879 F.2d 583 (9th C ir. 1 989) ( police left 
female passenger stranded i n  dangerous neighborhood late at n ight after arresting driver; 
woman was subsequently raped by unknown man from whom she accepted ride); Reed v. 
Gardner, 986 F.2d 1 1 22,  1 127  ( 7th Cir. I 992) ( pol ice arrested sober driver and left a
drunken passenger to drive home on his own ; drunken passenger later struck and ki l led a

pedestrian). 
1 08 The Fourteenth Amendment equal protection c lause appl ies on ly to state governments.

Howe\er, the Fifth Amendment due process c lause has been i nterpreted as imposing an

identical Hmitation on the federal government. See, e.g. , Ada rand Constructors, Inc. v.

Pena, 5 1 5  U.S. 200, I I 5 S. Ct. 2097, 1 32 L. Ed. 2d 1 58 ( I 995 ); Bol l i ng v. Sharpe, 347 U.S.

497� 74 S. Ct. 693, 98 L. Ed. 884 ( 1 954). 
100 1 63 U.S. 537, 1 6  S. Ct. 1 1 38, 4 1  L. Ed. 256 ( 1 896). 
1 10 \VOc)DWAllD. THE STRANGE CAR1:ER OF JIM CROW 83-86 ( 1 965 ).
1 1  I 347 U.S. 483, 74 S. Ct 686, 98 L .  Ed. 873 ( 1 954). 
1 1 2 Heller \ Doe, 509 U.S .  3 1 2, 1 1 3 S .  Ct. 263 7. 1 25 L .  Ed. 2d 257 ( 1 993 ) ( legislat ive clas­

s1fications that do not involve race, creed. color, rel igion. nat ional  origm, or gender violate

equal protect10n only if the disparity of treatment is not rational ly related to any legitimate

go\emment purpose}; Kimel v. Florida Board of Regents. 528 U.S. 62. I 20 S. Ct. 63 1 ,  1 45 L.

Ed. 2rl 522 (2000) (age-based distinctions violate the equal protection clause only when there

§ 1 . 19  H isTORY, STRUCTUR
t

;, A N D  CoN1 ENT O P  TI J E  UNnFo SrAn s Col\:snrunoN 4 1

1 1 3 

1 1 4 

is no rational relationship between the disparity in treatment 3 11d a 1. · • . ny eg1t11nate state interest). 
United States v. Virginia, 5 1_8 U -�· 5 1 5 , 1 I 6 S. Ct: 22?4, I 35 L. Ed. 2d 735 ( 1 996). See alsoTunn Anb Nguyen v. Jmm1grat1on and Naturalization Service, 533 U.S. 53 I 2 1  S C 2053, I 50 L. Ed. 2d 1 1 5 (200 I ). ' · t.
Johnson v. Cali form a, 543 U.S. 499, 1 25 S. Ct. I J 4 J ,  1 60 L .  Ed. 2d 949 (2005); Shaw v. Hrmt. 5 1 7  U.S. 899, 1 1 6 S .  Ct. 1 894, 1 35 L. Ed. 2d 207 ( 1 996); Adarand Constructors Iv. Pcnu, supra note l 08: Richmo�d v. J.A. �roso� Co., 488 U.S. 469, 49 1 ,  J 09 s. Ct. ·7��:720, I 02 L. Ed. 2d 854 ( 1 9�9); Fisher v. Un1vers1ty of Texas, _ U.S. _, 1 33 S. Ct. 24 1 I ,1 86 L. Ed. 2d 474 (20 1 3 ). 

J J 5 See cases supra note 1 1 4. Since affinnative action is not required by the equal protection
clause, voters can i nstmct the government to cease granting preferential treatment. Jn
Shuel/e v. Coalition lo Defend Affirmative Action, _ U.S. _, 1 34 S. Ct. 1 623, 1 88 L. Ed.
2d 6 1 3  (20 14 )  the Supreme Court upheld a voter in itiative prohibiting state officials from
granting race-based preferences in university admission decisions. 

1 1 6 Jd. Use of race and sex as critena in police employment decisions is covered in § 10.8 infra. 
1 1 7 See, e.g. , Hernandez v. Robles, 7 N .Y. 3d 338, 82 J N.Y.S. 2d 770, 855 N.E. 2d I (2006)

(statute denying homosexual couples the nght to marry did not violate the equaJ protection
clause); Anderson v. King County, 1 58 Wash. 2d l ,  1 38  P. 3d 968 (Wash. 2006) (same):
Lofton v. Secretary of Dept. of Chi ldren and Family Services, 358 F.3d 804 ( 1 1 th C ir. 
2004) (statute denying homosexual couples the right to adopt chi ldren did not violate the 
equal protection clause); Holmes v. California National Guard, 1 24 F. 3d 1 1 26 (9th Cir. 
1 997)  (Pentagon's ''don't ask/don't tell pol icy" barring gays and lesbians from serving 
openly in the mi l itary d id not deny gays and lesbians equal protection); Richenberg v. 
Perry. 97 F, 3d 256 (8th C ir. 1 996) (same). 

I J 8 See cases supra note 1 1 8 .
I 1 9  United States v. Windsor, 570 U.S. _, 1 33 S .  Ct. 2675, 1 86 L .  Ed. 2d 808 (20 1 3 ). 
1 20 Jd.

1 2 1  These states include Arkansas, California, Connecticut, Delaware, District of Columbia, 
Hawaii, I l l inois, Idaho, Iowa, Maine, Maryland, Massachusetts. Michigan, Minnesota, 
Nevada, New Jersey, New Hampshire, New Mexico, New York, Oklahoma, Oregon, Penn­
sylvania, Rhode Is land, Texas, Utah, Vennont, Virginia, and Washington State _among 
others. See, e.g. , Mark Shennan, Court OKs Federal Benefits, Clears Way for Ca�[( Mar­
riages, CouRJER JouRNAL at A 1 (June 27, 20 1 3  ), 6; Robin Cheryl Mil ler_ & Jason B1111mow,
Marriage Between Persons of the Same Sex-United States and Canadtan Cases, I A.LR.

FED. 2d I (originally published in 2005); Gay Marriages Rulings Bw_ld Momenfllm, �I-ll­
DAILY HERALD at 6 (January 1 6, 20 1 4); Max Brantley, Marriage Equalrty Comes to Arkan-

sas, ARKANSJ\S TIMES (May 1 4, 20 14).
1 h ru�ed to defend

J 22 Nearly 50 cases are now on appeal in 26 states. Attorneys genera ave re
_ s u I p .  elR. h d Wolf  Lower Com ts ne P 10P 

bans on gay marriage i n  some of these cases. 1c ar · 
USA -r , at B J  (February 28, 20 1 4  ).Gay-Marriage NfO\·ement, i ODA'l 

S Ct 1 769 1 35 L. Ed. 2d 89 ( 1 996).
1 23 Whren v. United States. 5 1 7  U.S. 806, 8 1 3, 

� 
1 
� · L 26' Hu� RTs 2, 3 (Summer 1 999).

1 24 David Cole, Policing and the Future ofCnmmal 
�•(N D I ll 

.
2000). 

quoted in Martinez v. United States, 92 F: �up�. 2d 7
0
8

· . . . . 
Gz.,idance Regarding rhe Use

f J 
• C vii Rights 1v1s1on. . 1 25 United States Department o USfice, 1 

2003) available at http://www.Ju5uce.
of Race hy Federal Law Enforcement Agents (June

i 

1 
J 
I 

i 
I 

l



42 Co�STITl.�IONAL LAvV FOR CRIMINAL JUSTICE § 1.19

gov/crt/about/spl/documents/guidance _ on _race.pdf (last visited on September 3, 2014).
See also Farm Labor Org. Comm. v. Ohio State Highway Patrol, 308 F.3d 523 (6th Cir. 
2002); United States v. Montero-Camargo. 208 F.3d 1122 (9th Cir. 2000); MN ST § 
626.8471 (201 0)� Maryland State Conference of NAACP Branches v. Maryland State 
Police, 454 F. Supp. 2d 339 (D. Md. 2006). 

126 28 u.s.c. § 1257. 
127 28 U.S.C. § 2254. 
128 28 U.S.C. § 2254(a). 
129 United States district courts are the federa1 court system's trial courts. They have both 

criminal and civil jurisdiction. There are a total of 94 federa1 judicial districts-at least one 
for each state, the District of Colu1nbia, and Puerto Rico. The 94 judicia1 districts are orga­
nized into 12 regional circuits, each of which has a United States Court of Appeals. The 
United States Courts of Appeals hear appeals from the district courts located within their 
circuits. 

130 Withrow v. Williams, 507 U.S. 680,697,113 S. Ct. 1745. 123 L. Ed. 2d 407 (1993) 
(O'Connor. J., concurring). 

131 28 U.S.C. §§ 2254 and 2255. 
132 28 U.S.C. § 2254(d). 

133 Olmstead v. United States, 277 U.S. 438. 468, 48 S. Ct. 564, 72 L. Ed. 944 ( 1928) (Brandeis, 
J., dissenting). 




