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History, Structure, and

Content of the United States 1

Constitution

We the People of the United States, in Order to form a more perfect Union,
establish Justice, insure domestic Trangquility, provide for the common
defence, promote the general Welfare, and secure the Blessings of Liberty
to ourselves and our Posterity, do ordain and establish this Constitution

for the United States of America.

Preamble to the United States Constitution
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§ 1.1 History of the United States Constitution

The men who met in Philadelphia in 1787 had ample precedent for the notion of a
written constitution. Americans had been living under colonial charters for more than
100 years. After declaring their independence, the 13 former colonies immediately
began working on constitutions to prepare for statehood. New Hampshire was the first
to complete this process.! By 1779, all 13 former colonies had constitutions in place.
The governments established by the early state constitutions were patterned after the
English parliamentary system. Nearly all provided for a bicameral legislature that was
responsible for selecting the governor.

§ 1.2 —Early Steps Toward National Unity

The federal union established by the Constitution of 1789 was not the first attempt

at alliance. In 1643, the colonies of Massachusetts, New Plymouth, Connecticut, and

New Haven formed a coalition, known as the New England Confederacy, for mutual
defense against the Dutch and Indians. The New England Confederacy was a loose
assoclation whose chief function was to provide protection against external threats. The
member colonies maintained exclusive control over their internal affairs.

The Revolutionary War provided the first major impetus for unification. Coord-
inating the war effort required something more than 13 independent nations fighting
separately toward a common goal. All colonies except Georgia sent delegates to the
First Continental Congress, which assembled in Philadelphia in 1774.2 Our colonial
forefathers were apprehensive about establishing a strong central government with
sovereign authority over them. Preparing to wrest power from one sovereign, they were
in no hurry to turn it over to another. Consequently, they gave the Continental Congress
only powers that were strictly necessary for carrying on the war. The Continental Con-
gress functioned as an agent of the states, with the states retaining sovereignty.
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§ 1.3 —Articles of Confederation

arent that greater centralization was needed. In 1776, a com-
problem. This committee wrote the Articles of Con-

federation, which went into effect in March of 1781. While the Articles_of Cor?federation
set up a national government, the government’s powers over domestic affairs were so
limited that the government was doomed to fail betore' it began. Distrustful of a strong

d to delegate the vital power to levy taxes, regulate

central covernment, the states refuse _ |
& 3 The Union established under the

commerce, or pass laws affecting domestic affairs.” The | ‘ '
deration was little more than a loosely joined league ot sovereign and

Articles of Confe . :
independent states. The chief function of the national government was to represent the

It soon became app
mittee was appointed to study this

league of states in foreign affairs. ‘ |
A fter the War of Independence was won, the American people were confronted with

the realization that the government they had hagtily thrown 'together .for the purpose of
carrying on the war was too weak to protect their common interests in peacetime. For-
tunately, the leaders of this period were reasonable people and were able to solve this
problem without the power struggles and bloodshed that so often follow a revolution.

§ 14 —Drafting the United States Constitution

In February of 1787, the Congress established under the Articles of Confederation
adopted a resolution calling for a convention to consider revision. Three months later,
55 delegates, representing every state except Rhode Island, assembled in Philadelphia
and selected George Washington as their unanimous choice to preside over the Con-

vention. The session lasted nearly four months.
The most immediate question facing the Convention was whether the Articles of

Confederation could be salvaged or whether it was necessary to begin anew. James
Madison recommended salvaging the best feature of the Articles of Confederation—the
idea of separating the powers of the national government into three branches—and
building a new constitution around it. After heated debate and compromise on such
issues as the amount and kinds of powers to delegate to the national government, the
basis for representation in the national legislature, and the relation between the nation
and the states, the Convention ended with a constitution that bore little resemblance to
the document the delegates had assembled to revise. The proposed Constitution con-

ferred broad powers on the federal government.

§1.5 —Ratification by the States

Although drafting the Constitution was a monumental task, an even greater one
remained. Public sentiment was divided about the wisdom of conferring broad powers
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?gotlleehrzt;:l?zlfgszl\/lgmr:l};ené J ames Madison, Alexander Hamilton, and John Jay under-
ing the Constitution to the people. In their histori i

! storic Federalist Papers,
thczjy argued that a §tr0ng c.entral government was necessary to ensure political stalla)ility |
and national security. Their opponents countered that: |

l.  granting the federal government the power to tax was dangerous
g. the Constlt'utlon lacked a Bill of Rights and the assurance of a fair trial
- concentrating so much power in the federal government threatened the sov-
ereignty of the states.

The ratification process moved forward in the face of heated debate. On June 21,
1788, New Hampshire became the ninth state to ratity the Constitution. Although rati-
fication by nine states was sufficient to make the Constitution operative in the states
that had ratified it, New York and Virginia had to be won over in order to ensure the
political future of the new government. On June 25, 1788, Virginia ratified the Consti-
tution by a narrow margin. On July 2, 1788, the Constitution was declared to have been
duly ratified. New York ratified the Constitution less than a month later. North Carolina
and Rhode Island remained outside the Union, watching from the sidelines for many
months. The passage by Congress of a tariff on foreign imports, including goods
imported from North Carolina and Rhode Island, drove them into the union. North
Carolina and Rhode Island ratified the Constitution on November 21, 1789, and May 29,

1790, respectively.’
On September 13, 1788, the Continental Congress passed a resolution putting

the new Constitution into effect. On April 30, 1789, George Washington was inaugu-
rated as the first president of the United States. Within a span of 25 years, the 13 for-
mer colonies accomplished two major victories: they won the War of Independence
and established a firm and stable government that has endured for more than 200

years.

§ 1.6 Structure and Content of the Constitution

The United States Constitution i1s divided into seven parts, called articles. The
content of each article is summarized below.’

Article T establishes the legislative branch of government. It pro-
vides that the legislative powers of the United States shall be vested
in Congress, which shall consist of two chambers—the Senate and
the House of Representatives. Sections 2 through 7 provide for the
number and qualifications of the representatives in each chamber, the
method of selecting them, the procedures to be followed in enacting
legislation, and the manner of impeachment. Section 8 outlines the
powers of Congress in domestic and foreign affairs; sections 9 and

ARTICLE L.

|
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|
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ARTICLE 1.

ARTICLE III.

ARTICLE 1V.

ARTICLE V.

ARTICLE VI.

ARTICLE VII.
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10 impose various limitations on the powers of Congress and of e

states.
Article II establishes the executive branch of government. It Provides

that the executive powers of the United States shall be vested in the
President and outlines the President’s powers and duties. The remain-
der of this article deals with the qualifications of the President and
Vice President, the manner of election, oath of office, and the method

and grounds for removal.

Article I11 establishes the judicial branch of government. The Supreme
Court is the pnly court expressly created by the Constitution. Article
[1I vests the judicial power of the United States in the Supreme Court

and in such inferior courts as Congress should see fit to establish
It goes on to outline the jurisdiction of the Supreme Court and thé

lower federal courts. Article I1I also defines the crime of treason and

the proof necessary for a conviction.

Article IV establishes the duties states owe one another. These duties
include the duty to extend full faith and credit to the laws of sister
states, to grant the citizens of sister states equal privileges and immu-
nities, and to surrender fleeing felons for interstate extradition. Arti-
cle IV also provides for the admission of new states, grants Congress
plenary power to govern territorial possessions of the United States,

and assures each state a republican form of government. F inally, it
guarantees the states federal protection against external invasions

and internal insurrections.

Article V establishes procedures for amending the Constitution.

Constitutional amendments can be proposed in one of two ways:
either by a two-thirds vote in both houses of Congress or through

a recommendation endorsed by two-thirds of the state legislatures.
Once proposed, the amendment must be ratified by the legislatures of
three-fourths of the states, or by conventions in three-fourths of the

states, 1n order to become part of the Constitution.

Article VI contains the “supremacy” clause. The supremacy clause
provides that the Constitution, laws, and treaties of the United States
shall be the supreme law of the land and shall bind state judges, dis-
placing contrary provisions in state constitutions and statutes. Fed-
eral and state officials are required to take an oath of office to support

the Constitution.

Micle VII has historic importance only. It provides that the Consti-
tution shall go into effect once it is ratified by nine states and shall be

operative in the states that ratified it.

§1.7
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9

—Separation of the Powers of the National

The Framers were apprehensive of concentrated power. They believed that liberty
would be more secure if the national government’s powers were divided into three
branches—a bicameral legislature with the power to make laws, an executive with the
power to enforce them, and a judiciary with the power to interpret the laws and apply
them in individual cases.® They accomplished this in the first three articles. These arti-
cles distribute the powers of the national government among three branches—Congress,
the Presidency, and the Judiciary—and describe the powers allocated to each. This
allocation is fixed. The Constitution prohibits one branch from encroaching on the
powers delegated to another branch and from turning its powers over to another branch.

Figure 1.1

Separation of Powers

Our Constitution dlvides the powers of the national government among three

branches—a bicameral legislature with the power to make laws, an executive with
the power to enforce them, and a judiciary with the power to interpret and apply

them in individual cases.

A. Encroachment on Powers Delegated to a Coordinate Branch

While Congress has the power to enact laws, it may not exercise this power in
ways that encroach upon the powers of the President or the judiciary. Congress,.fo_r
example, cannot overturn the Supreme Court’s constitutional rulings by statute. This is
because the power to interpret the Constitution belongs to the courts. The Supreme

Court is the ultimate expositor on what the Constitution means. When the Supreme
Court hands down a ruling interpreting the Constitution, the decision become embed-
ded in the Constitution the same as if it were written there. A constitutional amendment

is the only action that can eradicate it.”

process that has been undertaken success
The Supreme Court’s statutory interpretations sta

Congress has the power to enact

way they are interpreted. The amen

future cases. However, Congress cannot cha
he statute because the ju

ously decided under t

binding decisions, subject to reversa

B. Delegation of Powert

The doctrine of separation of powers also pro
h. Congress, for exam

powers over 1o another branc
for enacting laws to the exec

ded statute will govern the dect

1 solely by a higher court.

o Coordinate Branch

utive or judicial branches. The nondele

Amending the Constitution is a cumbersome

fully only 27 times in American history.
nd on a different footing. Because

laws, Congress can change them if it does not like thg
isions of courts 1n

nge the outcome of cases that were previ-
dicial power includes the pow

er to render

hibits one branch from turning its
ple, cannot delegate responsibility

gation doctrine




§1.8
10 CONSTITUTIONAL LAW FOR CRIMINAL JUSTICE

. - “ralll legislativ
stems from the language of Article I, Section 1, which declares that [a]ll leg e

: i tes.” However,
powers herein granted shall be vested in a Congress of the rlélilri::: Srt:nch es for assis-
the Constitution does not prohibit Congress from asking €00 mammoth that Congress
fagee. Theahimpit regula:)il(ms nleediel(iltz ?x:nbtrgzgi::rrrlés ]S:aving discretion to fill in

uld not function unless able to 1€gIS . ’ : 3
fl(:e details to others. Under settled interpr.etatlon, Congress d&?r;IOttle]gae:tsc:til:; (:l)ir:::tiln
tutional separation of powe_;S gy ﬂitf ag;rfnrz::;T:E:ga?;s to giide the agencies in

e executive branch, provided 1
te}:uarc);sing their delegated authority. When Congress enacted th]et Con;z]eligess Obnsttfonli::;
Act, for example, it delegated authority to the Attorney General to ltjpt N O
substance schedules by adding new drugs foupd to meet certain statutory e d.st, L e
addition of new drugs automatically made their manufacture, Posseshs';)dn’ha y ll roy-
tion a federal criminal offense. The Supreme Cpurt, neverthelegs, uphe t.de i egation
because the Controlled Substances Act contanqedgadequate criteria to guide the Attor-
ney General’s exercise of the delegated aut‘honty: ol

Regulations adopted by federal agencies to lmplement Fhe §tatutes that c:ngress
enacts are published in the Code of Federal Regulations, which is one of today’s most
important bodies of law.

§1.8 —Division of Power between the N ational
Government and the States

The Constitution also divides power between the national government and the states.
Understanding the vertical division of power calls for a brief review of history. With the
signing of the Declaration of Independence, the colonies renounced their allegiance to
England and Parliament’s authority over them, and assumed the status of separate sover-
eign entities. Each state had its own constitution and functioned autonomously. The states

retained their sovereignty and independence under the Articles of Confederation. How-
ever, they were forced to yield a portion of it to form a federal union. There was no his-
torical precedent for the dual (federal-state) system of government established by the
Framers. It remained for the subsequent course of history to define and redefine the pre-
cise nature of the federal union and the relationship between the nation and the states.
The division of power between the federal government and the states is accom-
plished through a combination of three sections. The Constitution begins by listing the
powers dglegated to the federal government. This is accomplished in Article I, Sec-
tion 8. Article I, Section.lQ then withdraws certain powers from the states by prohibit-
gftt}l:; vs;artf)st g:::] e(:j);cl:;cxstmg :herl?. 'tl:he implication from this scheme is that all powers
S remagiz ien thoet tet edefral government and that the. states are.n(-)t for—
it it A hs ates, from whence the power orlgmat-ed. This impli-
e adoption of the Tenth Amendment in 1791, which

reads: “The powers not delegated to the United States by the Constitution, nor prohib-

ited by it to the States, are reserved to the States respectively, or to the people.”

§1.9 HisTory, STRUCTURE, AND CONTENT OF THE UNITED STATES CONSTITUTION 11

There are three things to keep in mind about the division of power between the
federal government and the states. First, the federal government is a government of
enumerated and limited powers. It can exercise only those powers that have been del-
egated. These powers are found primarily in Article 1, Section 8, which is the focus of
the next section.

Second, while the federal government is a government of enumerated and limited
powers, it is supreme within its sphere of operation. When Congress enacts a law
within the scope of its delegated powers, the federal law supersedes and annuls con-
flicting state laws. This results from the supremacy clause of Article VI, which declares
that “[t]his Constitution, and Laws of the United States which shall be made in Pursu-
ance thereof, . . . shall be the supreme Law of the Land, . . . any Thing in the Consti-
tution or Laws of any state to the Contrary notwithstanding.” For example, should
Congress decide to pass a law reducing the maximum speed on federal highways to
50 miles per hour, this law would supersede and annul state laws permitting a higher
speed.

Third, all powers that have not been delegated to the federal government and that
the states are not prohibited from exercising belong to the states. The powers reserved
to the states are called police powers. They include the vital functions traditionally

associated with local governments, such the power to operate public schools, control
land use through zoning, regulate marriage, divorce, and child welfare, and protect the
health, safety, and welfare of members of the community generally.’

The Civil War put to the test whether a state, having once joined the union and
surrendered a portion of its sovereignty, could withdraw from the union by a unilateral

act of secession. The indestructible nature of the federal union was decided on the
battlefield. The union was permanent.

Figure 1.2
Division of Power between the Federal Government and the Stateg

The Constitution divides power between the federal government and the states by: |
(1) enumerating the powers delegated to the federal government, (2) prohibiting |
states from exercising certain powers, and (3) providing that (t)he powers not dele-
gated to the United States by the Constitution, nor prohibited by it to the States, are
reserved to the States . . .” The federal government, though a government of enu-
merated and limited powers, is supreme in its sphere of operation. When Congress

enacts legislation within the scope of its delegated powers, its laws prevail over
contrary state laws.

§1.9 —Powers Granted to the Federal Government

Brevity is a striking feature of the Constitution. The Framers did not clutter the
Constitution with unnecessary details that might have rendered it obsolete within a
generation or two. Instead, they laid out a broad tramework, having faith that courts



12 CONSTITUTIONAL LAw FOR CRIMINAL JusTICE

| 2 8§19
/ would interpret the Janguage wisely and in accordance with the evolving needs op
society.

Every law enacted by Congress must be based on one or morc? of i.ts ‘?numerate d
powers. The powers granted to the federal government are found primarily in Artjc
Section 8. The following section prowd.eS an overview of the federal governme
powers, emphasizing those that are most important.

leT,
nt’s

A. The Power to Levy Taxes and Make Expenditures for the
National Defense and General Welfare

The federal government has the power to tax. This power is essential because no
government can survive without a source of revenue. The lack of taxing power was
,;mjor weakness of the government established by the Articles of Con federation, 0 a

The power to tax can be used to encourage or discourage behaviours that are

| otherwise beyond the federal government’s delegated powers. The Affordable Cape
/ Act (better known as Obamacare) is an example. This Act required individuals with
i certain income to purchase health insurance or pay a penalty reportable on their fed:il
f eral tax return.'' The Supreme Court upheld the law, not because Congress

. has the
| power to force people to purchase unwanted health insurance, but becayse it has
the power to tax and this provision constituted a valid exercise of the taxing power.
The Court noted that the power to tax gives the federal government “considerable;
influence even in areas vyhere it cannot directly regulate.” That Congress’s primary
/ purpose was to shape decisions on whether to buy health insurance, rather than to raise
revenue, was of no moment. The Internal Revenue Code is replete with instances
where taxes are used to shape decisions on matters that Congress cannot regulate
directly. The cigarette tax is an example. Cigarettes are heavily taxed, not just to raise
revenues, but to discourage individuals from smoking. By construing the Affordabje
Care Act as increasing taxes on those who have a certain amount of i

: . : ncome, but
choose to 80 without health insurance, the Court was able to uphold it as a valid exer-
cise of taxing power. 2

B. gthe Power to Borrow Money on the Credit of the United
ates

The federal government also has the power to borrow money. This power provides

m
g e

C.  The Power to Regulate Interstate and Foreign Commerce

e ::/(;Irlglrgss has”the power to “regulate Commerce with foreign Nations, and among
ihs t‘eda ltates. The commerce clause is one of the most important powers granted
cral government. It gives Congress author ity to regulate: (1) the channels and

§1.9 HisToRrY, STRUCTURE, AND CONTENT OF TiE UNITED STATES CONSTITUTION 13

Instrumentalities used in interstate commerce, (2) persons and articles that move in

interstate commerce, and (3) any commercial activity that substantially affects inter- 'l
state commerce.'?

Figure 1.3
Commerce Clause Powers

The commerce clause gives Congress regulatory authority over three areas: (1) instru-
mentalities and channels used In interstate commerce, (2) persons and articles that
move in interstate commerce, and (3) commercial activities that substantially affect

interstate commerce.

The first category—channels and instrumentalities used in interstate commerce—
gives Congress authority to regulate highways, navigable waters, bridges, tunnels,
canals, airlines, railroads, trucking concerns, telecommunications networks, and simi-
lar mediums. Congress has plenary power to regulate anything that has to do with them,

including preventing criminal activity on, involving, or against them, and prohibiting
their use for harmful or immoral purposes.

The second category—persons and articles that move in interstate commerce—
permits Congress to regulate persons, products, transactions, activities, and services
that extend across state lines. This category has provided the basis for a large body
of federal criminal statutes, such as the Mann Act, which makes it a federal crime to
take an individual across state lines for the purpose of engaging in illegal sexual
activity; the National Motor Vehicle Theft Act, which makes it a crime to transport
stolen vehicles in interstate commerce; and the Federal Kidnapping Act, which
makes it a crime to kidnap persons and take them across state lines.'* Italso provided
the constitutional basis for the Public Accommodations Act of 1964 and the Fair
Housing Law.'

The third category is the broadest. It empowers Congress to regulate any activity,
national or local, that substantially affects interstate commerce. Congress has used this
power to enact labor legislation, anti-trust laws, laws regulating safety standards in
industry, minimum wage and hour laws, and other important provisions that form
the backbone of our economy. The potential reach of the third power is so vast that the
unchecked exercise could alter the federal—state balance of power. Recognizing this,
the Supreme Court has imposed two limitations on its use. First, the @hird power can
only be used to regulate commercial activity. Congress cannot use t.hls power to reg:
ulate noncommercial activities traditionally regulated by the states like domestic Ye\a- ,-
tions, public school education, and street crimgs.“’ Sgcqnq. C‘ongres‘s cannot. torc‘e !
people to engage in unwanted commercial activity. Th\s.hn}:tauon was recogmze:d in
National Federation of Independent Business v. S‘eb.elms, challenglpg the Aﬁor(}—
able Care Act mandate that persons with a certain income leve? of income obtain
health insurance or pay a penalty reportable on their federal income tax return. t

N i
e




14 CONSTITUTIONAL LAW FOR CRIMINAL JUSTICE §1.9 —

The Supreme Court ruled that the mandate to purchase health insurance was not sus.
tainable under the commerce clause: r

The Constitution grants Congress the power to “regulate Comrnlercg, ' The
power 1o regulate commerce presupposes the e.xvsfence of commercia ocﬂylfv fo i
be regulated. . . . Our precedent also refiects this understanding. As expansive as '-
our cases construing the scope of the commerce power have been. they all have
one thing in common: They uniformly describe the power asf eaching “activify.” ..,

The individual mandate, however, does nof regulate existing commercial gcﬁv-
ity. It instead compels individuals to become active in cqmmerce Dy purchasing a
product, on the ground that thelr failure to do so affects interstate commerce.

T x &

for reasons of their own. offen fail to do things fh,of un'd be.goog] for
Pegpie failures—joined with the similar failures of others—

them or good for society. Those
can reac%y have a substantial effect on interstate commerce. Under the Govern-
ment's logic, that authorizes Congress to use its commerce power to compel citizens

to act as the Government would have them act.
That is not the country the Framers of our Constitution envisioned. . . .8

The Court, nevertheless, upheld the Act as a valid exercise of taxing power by
construing the mandate as increasing taxes on persons with a certain level of income

who decide to go without insurance.

D. The Power to Establish National Rules Regarding
Immigration, Naturalization, and Bankruptcy

The federal government alone can regulate immigration and naturalization. The
states are forbidden to legislate on this subject. The federal government also has exclu-
sive legislative control over bankruptcy laws and the establishment of bankruptcy
courts. States, nevertheless, remain free to enact laws dealing with the legal rights of
debtors and creditors, so long as they do not conflict with federal bankruptcy laws. '

E. The Power to Coin Money, Regulate Currency, and Punish
Coumnterfeiting

. Congress has the exclusive power to regulate currency. This includes the power to
coin money, designate the medium of exchange, forbid melting, defacing, and counter-
feiting, and establish agencies to enforce the currency laws.

E The Power to Establish Post Offices and Post Roads

Congress also has the power to establish post offices and post roads. This power
ena‘bles Congress to regulate what can be placed in the mail, to make theft from the
mails -and use of the mails for illegal purposes federal crimes, and to establish federal
agencies to enforce the postal laws.

1.9 Histor -
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G. The Power to Secure for Authors and Inventors the Exclusive

R.ight to Writings and Discoveries for a Limited Period of
Time

The anstltutlon grants Congrgss the power to secure for authors and inventors the
exc!usnve rights to the fruits of their labors. This provision supplies the constitutional
basis for federal patent and copyright laws.

H. The Power to Establish Judicial Tribunals Inferior to the
Supreme Court

The Supreme Court is the only court expressly created by the Constitution; how-
ever, Congress was given the power to establish Judicial tribunals inferior to the
Supreme Court. In 1789, Congress exercised this power. The Judiciary Act of 1789
provided for the establishment of 13 district and three circuit courts. While the number
of lower federal courts has grown, the basic pattern remains the same today. The federal
court system has three tiers. Federal district courts are at the bottom: they function as
federal trial courts. Federal criminal trials are held in federal district courts. Federal
circuit courts are above them. Federal circuit courts are appellate courts rather than trial
courts: they hear appeals from federal district courts. The Supreme Court is the highest
court of the land. Very few appeals ever reach the Supreme Court.

I.  The Power to Make and Enforce Laws Related to Piracies
and Felonies Committed on the High Seas and Offenses
against the Laws of Nations

Congress has the power to regulate criminal activity committed on the high seas
on or against United States vessels.

J. The Power to Declare War

Congress alone has the power to declare war. The domestic powers of Congress

are expanded during wartime, allowing Congress to impose some controls that w_ould
be unconstitutional in peacetime.? The Constitution, nevertheless, makes the Pregldent
Commander-in-Chief of the armed forces. This division of authority has given rise to
a peculiar state of affairs. In modern times, successive presidents have claimed author-

in-Chief, to send American troops into combat abroad without w"ait-
has declared war only five times; American

troops have been deployed in combat operations abroad over a IOO.t?mes.z’ Becguse
President to the task for initiating military operations

Congress has never called the '
withﬁut congressional approval, the Supreme Court has never had to decide whe.ther
s the inherent power to deploy American

the President as Commander-in-Chief ha
ary actions without consulting Congress.

ity, as Commander-
ing for Congress to declare war. Congress

troops in milit
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K. The Power to Raise and Support an Army and Navy and
Provide for their Regulation

Congress has the authority to enact drafi laws, acquire land for military installa
tions, establish military regulations, and set up military courts. The Uniform Code ot
Military Justice derives trom this power.

L. The Power to Organize a Militia and Call the Militia into
the Service of the United States When Necessary to Execute
Federal Law, Suppress Insurrections, and Repel Invasions

“Militia™ refers to the organization today known as the National Guard. The Con-
stitution divides control of the militia between the federal government and the states

Congress is responsible for organizing and equipping the militia and has the authority
to call the militia into federal service when needed to suppress insurrections, repel
invasions, and execute the laws of the United States. The states are responsible for
training the militia according to standards prescribed by Congress. Enlistment in the
state National Guard simultaneously results in enlistment in the Army National Guard,
Enlistees retain their status as state Guard members until ordered into active federa]
duty and again revert to state status when they are relieved from federal service.?

M. The Power to Govern the District of Columbia and All
Federal Enclaves and Establishments

Congress has exclusive legislative control and oversight of the District of Colum-
bia and federal installations such as military posts, national parks, and federal build-
ings, even though they are located inside a state.

N. The Power to Enact All Laws Necessary and Proper for
Carrying into Execution the Specifically Enumerated Powers

The final clause of Article I, Section 8 grants Congress the power to enact “all

Laws which shall be necessary and proper for carrying into execution . . . all other
Powers vested by this Constitution in the Government of the United States, or in any
Department or Officer thereof . . .” This clause is known as the necessary and proper
clause. It grants Congress broad discretion as to the choice of means for executing its
constitutionally delegated powers.3 In 1819, a controversy arose about whether Con-
gress had the power to establish a national bank.?* The Supreme Court ruled that Con-
gress had this power, even though no specific language in the Constitution mentioned

it; the power existed under the necessary and proper clause. Chief Justice Marshall,
who wrote the Court’s opinion, proclaimed:

Let the end be legitimate, let it be within the scope of the Constitution, gnd all
means which are appropriate, which are plainly adapted to that end, which are

§1.10
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not prohibited, but consist iri '
ool ent with the letter ang spirit of the Constitution. are

The ends the federal government can pursue
powers. However, if the ends are constitutional, th

means that are appropriate. Because Congress ha
and to borrow money,

are circumscribed by its delegated
e federal government can select any

: : d the power to lay and collect taxes
’ ‘ (,opgress could establish means for safeguarding federal reve-
nues pending their expenditure. Incorporating a bank was, therefore, appropriate. Mar-

shall’s interpretation of the necessary and proper clause forms the basis of the implied
powers doctrine. The federal government has the implied power to adopt any measures.

not prohibited by the Constitution, that are appropriate for carrying its delegated pow-
ers into effect.

§1.10 —Powers the States Are Forbidden to Exercise

Article I, Section 10 expressly forbids the states from doing five things.2* States
may not:

1.  enter into treaties, alliances, or confederations

2. coin money, emit bills of credit, or make anything besides gold or silver coin
legal tender in payment of debts

3. lay duties on imports or exports without the consent of Congress
4.  keep troops or ships of war in times of peace
5.

pass bills of attainder, ex post facto laws, or laws impairing the obligations of
contract.

The Constitution grants the federal government authority to make treaties, estab-
lish a curtency, regulate foreign commerce, and declare war. The first four restrictions
on the Article 1, Section 10 list make this authority exclusive by prohibiting the states
from acting in these areas.

The fifth restriction outlaws three arbitrary practices. States are forbidden to enact
bills of attainder, ex post facto laws, or to impair the obligations of c_omﬁract. Ab\ll of
attainder is a legislative act that brands a person a criminal without a trial *® Legislatures
cannot declare individuals criminals and impose sanctions on them. Only a court can
do this. N

States are also forbidden to enact ex post facto lg\\'s. Ex post facto means “after the
fact.” This clause protects an accused from being disadvantaged by changes ;nad; n
the law after his/her crime was committed. La\\"s thil_t (1) ghange the elemex_ﬁ; ofa tr;mer
or make conduct, innocent when done, crimmat-’ (2)1.1;;:?05:; r:lheeS fsrr:;‘ezznb; focsc

i ded to convict cannot b€ appil | letec
gc)e;i(vj::l:: ;l;:cizzf;n]?f\: ::me holds true for laws that change sentencing guidelines and

10y jon
credit for good behavior.* However, the accused enjoys no ex post facto protectic

. ; ¢ ] 1S / c.
against mere changes in procedural rules, even W hen they work to his/her disadvantag
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In California Department of Corrections v. Morales,” the Supreme Court rejected gp,
ex post facto challenge to a prison regulation decreasing the frequency of parole hegy.
ings because the change was procedural and presented little risk of prO]Onging the
duration of a prisoner’s confinement.

The restrictions discussed above are found in the text of the Co.nstirution. Certaip
other restrictions are implicit from the nature of federalism. The principle that a sty
may not tax an agency of the federal government is an example. Pc_ermitting the stateg
to tax an agency of the federal government runs counter to federalism because it per-
mits the states to exert control over the operations of the federal government.

However, the most far-reaching restrictions on state power did not become part of
the Constitution until after the Civil War. These restrictions are contained in the Foyp.
teenth Amendment and are discussed in §§ 1.15 and 1.16 of this chapter.

§1.11 —Sovereign Powers Retained by the States

A. The Tenth Amendment and the Powers Reserved
to the States

Believing that diffusion of power increases protection for liberty, the Framers of oy
Constitution delegated specific powers to the federal govemnment and provided that a] pow-
ers not so delegated would be reserved to the governments of the states and the American
pgople. The powers retained by the states are called police powers. These powers are ascer-
lgmed through constitutional mathematics. Before the adoption of the Constitution, sover-
eignty resided in the states. The states surrendered a portion of their soverei gnty when they
formed a federal union. The powers retained by the states are determined by subtracting
from their original sovereignty, the powers they delegated to the federal government (Art
X 8) and the powers the Constitution forbids them to exercise (Art. 1, § 10). This methoci

of ﬁxmg the boundaries of federal and state power is set forth in the Tenth Amendment

w:h;ch readg: “The powers not delegated to the United States by the Constitution, nor pro:

h1b1t?§ rl;};;(ti;ogt?; SSLaitjiss,:)rne ;ef:served to the States respectively, and to the people.”
power, the Framers assumed that the powers retained by

the states would be greater than those delegated to the federal government. James Mad-

ison made this point in t : i
s folBnes p in the Federalist Papers where he described the balance of power

(T]he fpowers delego'red by the proposed Constitution to t
€ Iew and defined. Those which are to remain in t

e former will be exercised

he Federal Government,
he State Governments are
principally on external objects,
X The powers reserved to the
concern the lives, liberties

improvement, ang prosperity of the State 22 ple; and the internal order,
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powers delegated to the federal government in broad, general language. The elasticity
of the language allows it to be stretched. Since the states hold the residual of power (i.e.,
all powers that have not been delegated to the federal government), the powers retained
by the states pivot on the interpretation of the delegated powers. The Supreme Court’s
expansive interpretation of the commerce clause during the New Deal era caused a cor-
responding constriction of the powers retained by the states. However, the constitutional
tide has now turned. Beginning in the mid-1990s, the Supreme Court issued a series of
decisions reining in the powers of Congress under the commerce clause. The commerce
clause, the Court wamed, must be interpreted in light of our nation’s dual system of
government, which requires a distinction “between what is truly national and what is
truly local.” The power to regulate noneconomic matters that are local in nature belongs
to the states and cannot be regulated by Congress under the commerce clause.*

While the federal government has vast regulatory powers, its powers are mainly over
the American people, not the states. Principles of federalism prevent the federal govern-
ment from using its Article I powers to regulate actions of the states in ways that infringe
on their sovereignty.’* The federal government, for example, may not use its Article I
powers to force state governments to enact particular laws,* administer federal pro-
grams,*® or compensate private parties for violating their rights under federal statutes
enacted under Article 1.7 In Printz v. United States,*® the Supreme Court struck down a
provision of the Brady Handgun Violence Prevention Act that required state law enforce-
ment officers to conduct criminal background checks before issuing handgun permits. The
Court stated that requiring state law enforcement officers to administer federal programs
is “fundamentally incompatible with our constitutional system of dual sovereignty.”

The reader should not infer that the federal government is powerless to regulate
the actions of state governments. The Fourteenth Amendment, which was adopted
immediately after the Civil War, placed certain restrictions on state governments and
authorized the federal government to enforce the restrictions by appropriate legislation.
The states were forbidden to discriminate on the basis of race, religion, or national
origin or to deprive persons of their life, liberty, or property without due process of law.
These restrictions are discussed later in this chapter.

B. The Supremacy Clause as a Limitation on State Power

Our Constitution adopts a system of dual sovereignty. The federal government and
the states are each supreme within their own sphere of operation. Federal laws super-
sede and annul state laws when the two are not compatible. The annulling effect is
called preemption and results from the Supremacy Clause, which provides that “(t)his
Constitution, and the laws of the United States which shall be made in Pursuance
thereof, . . . shall be the supreme law of the land, . . . any Thing in the Constitution or
Laws of any state to the contrary notwithstanding.”

Attempts by state governments to halt illegal immigration sparked the most recent
preemption controversy. While the Constitution delegates power to regulate immigra-
tion and naturalization to the federal government, the economic and social burdens
ensuing from illegal immigration have fallen largely on the states. Frustrated by the
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Figure 1.4
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The most important safeguards are found in the First, Fou‘rth, Fifth, Six;‘h, and
Eighth Amendments. The First Amendment protects free(?om of speech. The Fourth,
Fifth, Sixth, and Eighth Amendments limit the government s authority to arrest, search,
and interrogate persons suspected of crimes and establish propedural safeguards that
apply during criminal trials. Because these Amendments are given in-depth treatment

in later chapters, they will not be discussed here. . .
The Second Amendment reads that “[a] well-regulated Militia, being necessary to

the security of a free state, the right of the people to keep and bear arms, shall not pe
infringed.” This language establishes an individual right to possess firearms for law fu]

personal use, and not the right to own them to perform militia duties.** However, the
right to bear arms, like other constitutional rights, is not unlimited. State and local
governments can 1mpose reasonable restrictions on gun ownership and use, but they
cannot make it a crime for law-abiding citizens to keep a loaded handgun in their home
for self~detense.* This protection goes to the core of the Second Amendment and can-

not be denied.
The Ninth and Tenth Amendments, technically speaking, are not part of the Bill of

Rights because they do not establish individual rights. The Ninth Amendment states that
“[t]he enumeration in the Constitution, of certain rights, shall not be construed to

deny or disparage others retained by the people.” What this language means remains a
constitutional mystery. The argument is occasionally made that the Ninth Amendment

authorizes the Supreme Court to recognize constitutional rights beyond those men-
tioned in the Bill of Rights. The Supreme Court has been uncomfortable with this
interpretation and has never accepted it. Authorizing courts to recognize constitutional

rights that lack textual support would open up a Pandora’s box. For this reason, the
Supreme Court has never relied on the Ninth Amendment as the sole basis for any

constitutional decision.
The Tenth Amendment deals with federalism and was discussed in § 1.11.

§1.13 —Applying the Bill of Rights to the States Through
the Fourteenth Amendment

The Bill of Rights constituted a declaration of rights that the American people had
against the federal government. Americans had no protection against arbitrary acts of
state governments until almost a century later. The Fourteenth Amendment, ratified in
1868, contained a mechanism that was used to impose the Bill of Rights guarantees on
the states. That mechanism was the due process clause.

The Fourteenth Amendment forbids the states to “deprive any person of life, lib-
erty or property without due process of law.” The phrase without due process of law
means “without the process that is due under the law.”®¢ Restated, the Fourteenth
Ax}lenfiment torbids the states from depriving people of life, liberty, or ;)roperty without
affording them the process due them under the law. Where did the Supreme Court look

o determine what process was due? You guessed it—the Bill of Rights.

s

i
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The central guarantees contained in the Bill of Rights have gradually been

absorbed into the Fourteenth Amendment due process clause and made binding on

state governments through an approach known as selective incorporation. Under
this approach, rights deemed fundamental to the American system of justice are
regarded as components of the due process that states are forbidden to deny.®” Most
provisions found in the Bill of Rights have been incorporated. The standard used to
decide whether to incorporate a particular right is whether the right is fundamental to
the American justice system.” Figure 1.5 shows the current incorporation status of
cach of the rights guaranteed by the Bill of Rights. Notice that all but four rights have

been incorporated.
Incorporation into the Fourteenth Amendment means that states must provide at

lcast as much protection as the United States Constitution requires. Federal standards

become the constitutionally minimum protection, but states remain free to impose a

higher standard under their own constitutions.”

Figure 1.5
Overview of the Fourteenth Amendment

The Fourteenth Amendment: (1) makes most of the Bill of Rights applicable to the
states; (2) prevents the states from depriving people of life, liverty, or property with-
out procedural and substantive due process; (3) prohibits the states from treating \
people differently because of race, gender. or national origin except under extraor-
dinary circumstances; and (4) gives Congress power to pass legislation enforcing

|

these restrictions.

§1.14 The Fourteenth Amendment as a Limitation
on State Power

The Civil War altered the relationship between the national government, the states,
and the American people. Before the Civil War, the American people viewed the states
as the watchdogs of their liberty and feared the federal government. The fact that the
Bill of Rights was directed at the federal government alone shows this. The Civil War
changed things. After the Civil War, the states were viewed as the threat and 'the federal
government the protector. Demand for federal protection against oppressive acts of

state governments led to the passage of the Fourteenth Amendment.

The Fourteenth Amendment reads:
dge the privileges or immu-

deprive any person of life,

No State shall make or enforce any law which shall abri
y fo any person within its

nities of cltizens of the United States; nor shall any State
liberty, or property, without due process of law: nor den

jurisdiction the equal protection of the laws.

ow the Fourteenth Amendment served &
s on the states. Howeve

as the vehicle for

We previously saw h . |
imposing the central guarantees of the Bill of Right

r. the
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importance of the Fourteenth Amendment goes far beyond this. Before delving into its

contents, there are two things you need to keep in mind. Both stem from the first three
words. The Fourteenth Amendment begins “[n]o State shall . . .” First, the Fourteenth
Amendment is addressed to the states. It regulates the conduct of states; it does not
regulate the conduct of the federal government or private citizens. Second, the Four-
teenth Amendment is phrased in the negative. It forbids the states to take arbitrary
action; it does not require them to take helpful action. This point was made tragically
clear in DeShaney v. Winnebago County Department of Social Services.™ The plaintiff,
Joshua DeShaney, was a four-year-old boy who suffered permanent brain damage due to
his father’s beatings. The defendants were social workers, employed by the state, who
allegedly knew that Joshua was being abused, but took no steps to remove him from his
father’s home. Joshua claimed that their failure to protect him from his father’s violence
deprived him of liberty without due process in violation of the Fourteenth Amendment.
The Supreme Court disagreed, ruling that:

(N)othing in the language of the Due Process Clause itself requires the State to
protect the life, liberty, and property of its citizens against invasion by private actors.
The Clause is phrased as alimitation on the State’s power to act, not as a guarantee
of certain minimal levels of safety and security. It forbids the State itself to deprive
individuals of life, liberty, or property without “due process of law, ” but its language
cannot fairly be extended to impose an affrmative obligation on the State to
ensure that those interests do not come to harm through other means.

DeShaney’s message, though disturbing, 1s a correct interpretation of the Four-
teenth Amendment. The Fourteenth Amendment forbids the states from engaging in
oppressive action; it does not require them to take helpful action.

§ 1.15 —Due Process of Law

The Fourteenth Amendment due process clause reads “[n]o State shall . . . deprive
any person of life, liberty, or property, without due process of law. . . .”” This clause
provides two kinds of protection—one procedural and the other substantive. Proce-
dura_/ due process requires states to use fair procedures in reaching decisions that
deprive a person of life, liberty, or property. Substantive due process requires them to
haye an adequate justification or, in other words, a good enough reason for the depri-
vation, Procedural and substantive due process work together to prevent arbitrary
deprivations of life, liberty, and property. Suppose that a state child welfare agency
W;mts to remove a child from a parent’s home. Since the right to the care and custody
2a:nn(i iacl:(l:lt?r.en .lshpart ofthg liberty protected by the due process clause,™ the state
due process) ;:]Sd”g t Z\Yay W1t’h0ut estabhshmg an adequate justification (substantive
of the jusﬁ featt provi '_'Tg notice fmfi a hearing (procedural due process). The strength
with the" on required FO satisty the demands of substantive due process varies

tMportance of the rights at stake. The state cannot interfere with rights that
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§
qualify as “fundamental rights”, such as the right of parents to raise their children,
without establishing a “compelling reason.”

1
rprocedura/ due process requires states to use fair procedures in reaching decisions
| that deprive a person of life, liberty, or property. Substantive due process requires
\ them to have an adequate justification or. in other words, a good enough reason for
the deprivation. Procedural and substantive due process work together to prevent
arbitrary deprivations of life, liberty, and property.

A. Procedural Due Process

Suppose when you go home tonight, you discover that your furniture and posses-
sions are gone and you are informed that a judge awarded them to your landlord for
nonpayment of rent. How would you feel? You would probably feel that this was unfair.
You should have been notified that legal proceedings affecting your property were
taking place and allowed to appear and present your side of the story. Your sense of
injustice is due to a lack of procedural due process.

Procedural due process requires the government to give notice and a hearing before
depriving a person of life, liberty, or property. This requirement is not limited to crim-
inal proceedings. It applies whenever the government takes any action that deprives a
person of life, liberty, or property. Procedural due process, for example, is required
before the government can expel students from public school, revoke an offender’s
probation,” or fire a tenured government employee™ because each of these actions
deprive the person affected of liberty or property.

The procedures necessary to satisfy due process vary with (1) the importance of
the right at stake, (2) the extent to which the additional safeguards would reduce the
risk of an erroneous decision, and (3) the increased fiscal or administrative burden
on the government of providing them.” Maximum procedural protection is required
at criminal trials because the stakes are at their highest. When the government
accuses a person of a crime and threatens to take away his life or liberty, the Con-

stitution insists on a broad array of procedural safeguards. These safeguards include
the right to notice of the charges;™ to be tried before an impartial tribunal;” to
cross-examine prosecution witnesses;’ to testify and compel attendance of defense
witnesses;™ to be represented by counsel of his choice® or an attorney furnished by
the government if he cannot afford representation;’' to be assisted by experts, such
as psychiatrists;®? and to be set free unless the government proves guilt beyond a
reasonable doubt.®

B. Substantive Due Process

The due process clause does more than guarantee fair procedures. It also gad
substantive component.* The concept of substantive due process 1 rooted in the t}rm
“liberty” found in the due process clause. Although the Fourteenth Amendment confers
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broad protection on individual liberty, the Constitution nowhere defined this term, This
is the role of substantive due process. The two main areas where courts use the concept
of substantive due process are (1) to protect “fundamental rights™* and (2) to hold

government officials accountable for egregious misconduct that is not otherwise pro-

hibited by the Constitution.

1. Protection of Fundamental Rights

Some rights are so fundamental to the liberty of free citizens that they cannot be
denied without a compelling reason. These rights are called fundamental rights. Once
a right is labeled as fundamental, it is placed largely beyond the government’s contro|.
The label of a fundamental right has been reserved for important choices that are central

to an individual’s self-concept, dignity, and autonomy. Rights that have been recog-

nized as fundamental include the right to marry,*’ to have children,® to direct their
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to any relationship that homosexual persons seek to enter.” Rather, it involved private
sexual conduct between two consenting adult homosexuals. “The State,” the Court
declared, “cannot demean their existence or control their destiny by making their pri-
vate sexual conduct a crime. Their right to liberty under the Due Process Clause gives
them the full right to engage in their conduct without intervention of the
government.”"’" . o _ '

Lawrence v. Texas is constitutionally important, not only because it invalidates
sodomy laws, but also because it undercuts the most powerful argument justifying
discrimination against gays and lesbians, namely that their behavior is immoral and

illegal.' Although the Court could have overturned the Texas statute on equal protec-
tion grounds because it made sodomy a crime only when both partners were of the same
sex, the Court went further than expected and seized the occasion to deliver a strong
statement that moral disapproval of homosexual conduct does not justify legal intoler-
102 [ gwrence v. Texas has been hailed as the Brown v. Board of Education of the

ance.
gay community. It has already had far-reaching effects and is likely to have ever greater

upbringing and education,* to enjoy privacy,” to practice birth control,% to terminate

unwanted pregnancies,” to make health-care decisions,” and to forego life-sustaining

treatment.” The Supreme Court has explained that “[a]t the heart of liberty is the right
to define one’s own concept of existence, of meaning, of the universe, and of the mys-
{‘ tery of human life. Beliefs about these matters could not define the attributes of person-
J hood were they formed under compulsion of the State.™’

;’ Having said this, the Supreme Court, nevertheless, declined for many years to
{ recognize the right to be a practicing homosexual as a fundamental right. In Bowers v.
! Hardwick,” the Court upheld a state statute making sodomy a crime. Four Justices

effect in the future.

2. Egregious Misconduct by Public Officials

Substantive due process also provides a theory for holding government officials
accountable for egregious misconduct that is not addressed elsewhere in the Constitu-
tion.'% Courts, for example, have held that police have a substantive due process duty
to obtain necessary medical treatment for prisoners taken into custody." However,
substantive due process only reaches conduct at the extreme end of the fault spectrum.
In the language of the Supreme Court, the conduct must be so egregious that it “shock;

the conscience.”'% In the case of failure to obtain necessary medical treatment, this

standard is satisfied only if the failure of the police reflects deliberate indifference to a
prisoner’s known, serious medical needs.'® Thus, while substantive due process

expands the constitutional accountability of police officers, it does so only in situations

when they are guilty of extreme misconduct.'”’

dissented, arguing:

Only the most willful blindness could obscure the fact that sexual intimacy is “a
sensitive, key relationship of human existence. central to family life, community wel-
fare, and the development of human personality”. The fact that individuals define
: themselves in a significant way through their intimate sexual relationships with others
g suggests. in a Nation as diverse as ours, that there may be many “right” ways of
‘ conducting those relationships, and that much of the richness of a relationship will
come from the freedom an individual has to choose the form and nature of these
§1.16 —Equal Protection of the Laws
The Fourteenth Amendment contains another equally important Sdt;guartd:;ie
. ) : “ n within 1ts juris-

ual protection clause. This clause forbids a state to “deny any perso _
equal protection ¢ | protection clause was included

| intensely personal bonds.”

Bowers v. Hardwick was later overruled in Lawrence v. Texas.® Police, respond-

ing to a hoax call that a weapons disturbance was taking place in John Lawrence’s

108 The equa
he hands of state governments. a

apartment, burst into the apartment and found Lawrence having consensual sex with
another adult male. They arrested him for engaging in “deviant sexual intercourse,”
a crime defined under Texas law as having “anal or oral sex with a member of the
same sex.”?

The Supreme Court set the conviction aside, holding that there are certain spheres
of life “where the government should not be a dominant presence.” Private sexual con-
duct .behind closed doors is one of them. This case did not involve sex with a minor,
public conduct, prostitution, or “whether the government must give formal recognition

diction the equal protection of the laws.
to protect former slaves against unfair treatment at t
purpose that was not fully realized until almost a century
Court handed down Plessy v. Ferguson,'® in which it beld th
segregation satisfied the equal protection clause, provnded glattg i
available to members of both races. Plessy established the doctrin

later. In 1896, the Supreme
at state-mandated racial
qual facilities were
f “separate but

%_—_
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equal.™ After this, segregation codes flourished. infesting every avenye of Am
Iife, from restrooms, drinking fountains, telephone booths, h

. ospitals, and prisons
books used by children in segregated public schools. ¢ Justice Harlan alone dis;lo e
in Plessy, sounding what would become the Supreme Court® oy

S position in 195 .
Harlan wrote: 4. Justice

€ricap

UJ_” view of the Constitution, in the eye of the law, there is In this country n
Superior, dominant, ruling class of citizens. There Is no caste here. Our Constituti )
colorblind, and neither knows nor tolerate il

aw. The humblest is the Peer of the
powerful. The law regards man as man and takes no account of his surroundingsoos:
his color when his civil rights as guaranteed By the supreme law of the land qr
Involved. e

The national conscience was reawakened in ] 954. when the Supreme Court handeq
down the landmark decision of Brown v Board of Education," in which jt announced
that the “separate but equal” doctrine no longer satisfied the Constituti on in the field of

public education. It soon became apparent that Brown v. Board of Education was not
limited to public education. Brown v. Board of Education ended the era of government-
1mposed barriers to racial equality.

Protection against unequal treatment at the han

ds of the government is a
that all Americans enjoy,

right
not just racial minorities. The meaning of the equal pro-
tection clause can be summarized in one sentence. The gover

nment must treat all
persons who are similarly situated alike. This does not mean that the government

is barred from making distinctions. Drawing lines and making distinctions is an

inescapable part of legislating. Welfare programs, for example, cannot operate
without income eligibility requirements. Income eligibility requirements result in
persons with different incomes being treated differently. Differences in legal treat-
ment offend the equal protection clause only when the distinctions made are
arbitrary.

A law restricting welfare benefits to persons who have brown eyes is an example
of an arbitrary distinction. The distinction is arbitrary because it serves no purpose.
Fortunately, regulations like this are rare because legislatures generally have some
reason for drawing the line where they draw it. Whether the distinction can survive an
equal protection challenge depends on the standard used to test its constitutionality.

Courts use three different review standards, called levels of scrutiny: low, intermediate,
and strict scrutiny.

Statutory distinctions that do not involve race, color, nationality, rcligion, or gen-
der are tested by the lowest standard, called rational relationship review. Deferepce Is
given to the legislature’s judgment that the distinction is necessary. The distinction is
presumed constitutional and the court is required to uphold it unless the challenger
proves that the distinction has no rational relationship to any legitimate government

purpose.’ This is usually hard to do. As a result, statutory classifications reviewed
under the lowest standard are generally upheld.
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Classifications based on gender are spbject to 'int.enncdxate-level scrutiny. Courts
.«amine the legislature’s reason for makmg the dlstmctlop more closely. For a gen-
o »d distinction to survive intermediate-level scrutiny, the government must
Llcr-bqsc exceedingly persuasive justification for treating men and women differ-
estahhsh i 'a’ Military Institute’s (VMI) all-male admissions policy, for example, was
e \iilrglm cars ago because VMI was unable to do this."”* The policy could have
StYUCk (:jwf]ti):)nal relationship review because VMI advanced many legitimate reasons
e hmschool should remain all-male. However, gender-based distinctions require
or Whyt) e'ustiﬁcation. The all-male admissions policy was declared unconstitutional
E:é:ﬂg%r{ﬂ was unable to come up with any exceedingly persuasive reason for refus-

' i ified women into its program. |
e 1(1)12(?: lctochljrz'i,hrf;ligion, and nationality are known as suspe;l classes. Differences n
treatment that tumn on these factors are subject to thg MOS! rigorous review §tandarc§
called strict scrutiny. Under this standard, the stat.ute is presumec.i unconstitutional an
will be struck down unless the government e.stabl?shes a cc?mpellmg reason for tream:ig4
members of one race, religion, or natiopallty different t.rom members~ Qf another.
Because a compelling reason is more difficult to.est'abhs_h thgn a Iegtt.zmate reason
(low-level scrutiny) or an exceedingly persuasive Jzt;tgﬁCQIIsz (mtermedlatc? scrutiny),
distinctions based on race, color, religion, and nationality are generally found to be
itutional. -
unco&?ltllitlins(;rict scrutiny has traditionally served to invalidate laws that dxscnmlqzile
against members of suspect classes, laws that treat them more favorably are subject
to the same analysis.'"”® Affirmative action programs were once thought to represent
“benign discrimination” because the government’s intention was to raise the‘ eco-
nomic status of disadvantaged minorities and not to dlsqumlnate. However, bcmgn‘
intentions are no excuse. Whenever the government deliberately treats mcmbers .ol
either race different from members of the other, the equa'l protection clause 1s v1o(~i
lated unless there is a compelling reason, no matter on which side the advantage an
' tage fall."® )
dlsa("ifvl?enSfpreme Court has not yet decided where distinctions baseq on S(:‘XLéal ((i)llll;
entation fit within this scheme. Courts for years used the lor;est revne}w stqnb ilr“.“e
making sexual orientation discrimination claims hard to win. Howgu; llt:cs 0;(;43;-
history in 2013 when the Supreme Court §truck down. thg federal De il ——
riage Act (DOMA), which defined “marriage™ as a “union tTetwec]nJWhtose el
woman.”""” The purpose of Congress was 10 prevent Same-Sex quu?dfs iy, o
riages were valid under state law from enjoying th; mcome\: tax,n;]et ARy
sion, medical, and other benefits available to mgmgd couples u it
Su Court found the federal law unconstitutional becausc it s b‘ :
e Ti ere valid under state law solely tor no
injured same-sex couples WhO‘SC marriages were \ad e ot prempting lower
legitimate reason. = The decision l']a('l o uvexpe-c“’:\f11r£l'3lge equality now exists by
courts to overturn state bans on similar glounds.ll : tatcesm » tl{e weind appeRS
legislation or judicial decree in more than half the state
poised to continue.'*
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| Officers should not use race, religion, efhnicity, or national origin as a factor in selecy. |
! ing which individuals to stop, question, arrest, use force on, or subject other enforce.
| ment actions, except when seeking to apprehend a specific suspect whose race
1! religion, ethnicity, or national origin is part of the description of the suspect. '

———— e — _— ——

—____‘-h_\-_
The equal protection clause applies to the enforcement of laws as wel] as

enactiment. Selective enforcement of the law based on race violates the equal proteé]t]izlr
clause.'” The perception that police inappropriately consider race in making enforc "
ment decisions, a practice known as racial profiling, has emerged as one of the m "
critical issues facing law enforcement today. Few things poison race relations m(c))st
thoroughly than selective enforcement. Racially biased policing fosters deep rese o
ment, fear, and distrust of police, but the poison goes deeper: -

People who see the criminal justice system as fundamentally unfair will pe le
likely to cooperate with police. to testify as witnesses, to serve on juries, and Tss
convict guilty defendants when they do serve. In addition, people wHo hovO
lost respect for the law's legitimacy are more likely to break the law fheme.
selves. . .. Finally. the perception and reality of a fundamentally unfair criminal
justice system contribute to broader racial divisions in society. If we cannot
believe that our nation’s law enforcement officers will enforce the law in g
racially neutral manner, then we will be left with a society

ly ne ' . where members of
the minority community always view the actions of any police officer with great
suspicion. . . 14

Law enforcement agencies need to promulgate written policies condemning
racial profiling and establishing formal guidelines spelling out when officers may
legitimately consider race in discretionary enforcement decisions (i.e., decisions on
whom to stop, question, take into custody, arrest, search, use force on, erc.) and
when they may not. The United States Department of Justice, Civil Rights Divi-

sion, has issued the following guidelines regarding the use of race by federal law
enforcement agents:

Two standards in combination should guide use by Federal law enforcement
authorities of race or ethnicity in law enforcement activities:

In making routine or spontaneous law enforcement decisions, such as ordinary

traffic stops, Federal law enforcement officers may not use race or ethnicity to
any degree, except that officers may rely on race and ethnicity in a specific
suspect description. This prohibition applies even where the use of race or eth-
nicity might otherwise be lawful.

In conducting activities in connection with a specific investigation, Federal
law enforcement officers may consider race and ethnicity only to the extent
that there is trustworthy information relevant to the locality or time frame that
links persons of a particular race or ethnicity to an identified criminal incident,

scheme, or organization. This standard applies even where the use of race or
ethnicity might otherwise be lawful.'2
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§1.17 Adjudication of Constitutional Questions

The Constitution is not self-defining. Determinipg what th.e Constitution demands
in different contexts requires an ongoing process of interpretation. The Suprem:e Com
is the ultimate authority on what the Constitution means. The Supreme Court s deci-
sions interpreting the Constitution become the law of the land, establishing standards
that are binding on police officers. ‘

Most of the Supreme Court’s criminal justice decisions stem.from appeals brought by
state prisoners. Non-lawyers are often curious e‘lbopt hoyv a prisoner’s case gets to the
Supreme Court. This section examines how constitutional issues reach tl.1e Supreme Court.

Federalism results in a dual system of federal and state courts. Within each system,
there are two types of courts—trial courts and appeals courts. Trial courts determine
the facts, apply the law to the facts, and reach verdicts. Appeals courts do not retry
facts. Their function is to review the trial judge’s rulings on questions of law 1n order
to determine if they were correct. Appeals courts have the power to reverse grirpinal
verdicts only if the verdict resulted from incorrect rulings on questions of constitutional
or statutory law, or rules of evidence.

Understanding how cases reach the Supreme Court requires a brief sketch of state
judicial systems. Most states have three levels of courts. The trial courts are at the botto_m.
This is where criminal prosecutions take place. Directly above the trial courts are mid-
dle-level appeals courts. Their function is to hear cases that are appealed from trial courts.
Appeal to middle-level appeals courts generally exists as a matter of right. The highest
state court, often called the supreme court, is at the top of the judicial pyramid. Two levels
of appeals courts exist to ensure that everyone has an opportunity to have a higher court
review trial court rulings on questions of law and decide if the rulings were correct. Mid-
dle-level appeals courts perform this function. Review at the highest level—the supreme
court level—is normally discretionary. State supreme courts generally have discretion
whether to hear a particular appeal. This allows the state’s highest court to control its
docket and hear only cases that raise issues of special importance to the legal system.

This is also how it works with the United States Supreme Court. The Supreme Cogrt
has discretion whether to hear a particular appeal. Requests to the Supreme Court for
discretionary review are instituted by filing a petition for a wrir qfccrt.iorari. [f at least
four members of the Supreme Court vote to hear the case, the petition wx“ be grantgd and
the appeal will be allowed; if fewer than four are interested, the petition will be denied and
the appeal will be dismissed. Each term (which begins the first Monday of eact} Oc‘to'ber
and usually continues through June), the Supreme Court receives thousands ot petltto?(s)
seeking discretionary (certiorari) review. The Supreme Couq usually hears al])Dout. ll )
appeals per term. The remaining petitions for discretionary review are rejected. Demal 0

certiorari does not mean that the Supreme Court agrees with the'legal principles ?{l{\;ﬁ
applied by the court below. This is a mistake commonly mafie In news R’-P_Ofts-h :t’(‘e\vér
meaning that can be attributed to the Supreme Court’s denial of certiorart is tha

than four Supreme Court justices were interested in hearing the appeal.
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Constitutional i ' ' st i
through one of t\:0 lrsosl;ltissr z(lilisr’faccltbr}g\jitc::\t: :r::znle)rs EEnemly regch the Supreme Court
lSirect review. C n'min.al prosecutions fi ta e I'e\fle“{.
Y e e ors .a‘te crimes are tried in state courts, Ifth
i » the detendant can petition the United States Supreme C e
direct review after he or she receives a final judgment from the highest state ¢ it for
able." In other words, a defendant seeking direct review must go up the statL f) i
ladder to the highest court available before petitioning the Supreme Court to ; appgl ate
her case heard on direct review. State prisoners cannot ask the Supreme Court atVe ln; o
claimed violations of state law; their appeals must involve a substantial federa] (L)l feViey
Hfibeas corpus review. Constitutional errors are not always discovered ?n fistlon.
seek direct rewe’w. Federal law gi.ves state prisoners a post-conviction remedy (::lel tg
habeas corpus.'”’ Habea_ls corpus 1s a remedy used to secure release from an unlaw: |
confinement. A state prisoner commences this action by filing a petition in fede u
court, alleging that he or she is being detained in prison in violation of his or her Coral
stitutional rights and requesting the issuance of a writ of habeas corpus. A writ 21‘
habeas corpus directs the party having custody, usually the warden, to produce the
prisoner in court, so thgt the court can inquire into the matter.'”® The writ of habeas
corpus enables state prisoners to have a federal judge review the constitutionality of
their state court convictions. Federal habeas corpus involves a collateral attack on g
state court judgment. The reason it is called a collateral attack is that the courts of one
jurisdiction (federal) are exercising review powers over a case decided by the courts of
another jurisdiction (state).

Federal habeas corpus is a common path that state prisoners travel on their road to
the Supreme Court. A petition is filed in a federal district court.'® If the prisoner’s claim
is denied by the federal district court, the prisoner appeals to the United States Court of
Appeals and, from there, petitions the Supreme Court for discretionary (certiorari) review.

The number of state prisoners filing habeas corpus petitions in federal courts has
increased exponentially through the years, growing from 127 in 1941 to 12,000 in
1990, The flood of habeas corpus petitions from state prisoners became so heavy that
lower federal courts were having difficulty managing their other dockets. In 1996,
Congress restricted the availability of habeas corpus review, eliminating second and
successive habeas corpus petitions'®’ and review of claims previously litigated in a state
court unless the state court decision is contrary to clearly established constitutional
standards.'2 These procedural changes have made it more difficult for state prisoners

to make their way to the Supreme Court.

§1.18 Federal Remedies for Constitutional Abuses
Why are students in training to become law enforcement officers required to study

the United States Constitution?
~ There are three reasons. First, all citizens should have a basic knowledge of the
Constitution, because preservation of our constitutional liberties depends on an
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informed citizenry. Second, police officers are regularly required to make decisio

with constitutional implications. The decision to detain a suspect for investigatioI;S
make an arrest, conduct a frisk, use force, search for evidence, and interrogate a suspe t
are some of the many decisions police routinely make that are regulated by the Corl:s:i:-
tution. Professionalism means taking constitutional rights seriously. In the words of the

late Justice Brandeis:

Our government is the potent, the omnipresent teacher. For good or for ill, it teaches
the whole people by Its example If the government becomes a lawbreaker, it
breeds contempt for law. . . . To declare that in the administration of the criminal
law the end justifies the means—to declare that the government may commit
crimes in order to secure the conviction of a private criminal—would bring terrible
retribution. Against that pernicious doctrine this court should resolutely set its face.'®

Finally, constitutional violations carry serious consequences for the person whose
rights are violated, for the criminal justice system, and for the officer personally. Con-

stitutional misconduct can lead to:

exclusion of evidence procured in violation of the Constitution
reversal of criminal convictions

disciplinary action

civil liability

criminal prosecution.

N

These sanctions are covered in later chapters. We briefly mention them here to
underscore the importance of the material that follows. Thus, it is extremely important

that police officers “know the rules™ and obey them.

§1.19 Summary

The Constitution of the United States is the highest law of the land. It contains
seven articles. The first three articles apportion the powers of the national government
among three branches (legislative, executive, and judicial) and describe the powers of
each. The separation of powers among the three branches is permanently fixed.
Encroachment and delegation are forbidden. .

The apportionment of power between the national government and thc.slates) is
accomplished by: (1) delegating a broad range of powers to.the if:‘dcral El’“c.f"mtst
(Article 1, Section 8), (2) expressly prohibiting the exercise of specified pow erbl b?/: Z
states (Article I, Section 10), and (3) declaring that all powers not expressly de f”l%:neth
to the federal government, nor forbidden to the states, belong toth‘ej fim'k:ed -
Amendment). When Congress enacts legislation its delegated p

within the scope of 1

“hi s fr 2 v clause,

ers, federal law nullifies contrary state law. This results from lthc supremacy clause
which makes the Constitution and laws of the United States th

e supreme law of the
ede ate system of government
land, superseding contrary state law. Our dual federal-state systel g
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requires a distinction between matters that are truly national and matters that are
local. Congress can regulate the former, but not the latter. purely
The Constitution establishes a process for amendment. There are now 27 Ame
ments. The first 10, known as the Bill of Rights, were adopted in 1791, two years alr”]d-
the Constitution was ratified. The Bill of Rights addresses many aspects of crim; o
proccdurc that are discussed in later chapters. Although the Bill of Rights originel:]]]al
limited only the federal government, the most important safeguards have been jnc ’
porated into the Fourteenth Amendment and are now binding on state govern o
as well. ments
The Fourteenth Amendment contains the due process and equal protection clayge
The due process clause provides two kinds of protection—one procedural and the otheS .
substantive. Procedural due process requires fair procedures before the govemmemr
may take away a citizen’s life, liberty, or property. Substantive due process prohibits:
(1) arbitrary restrictions on “fundamental rights”, and (2) conscience-shocking behav-'
ior by public officials. The equal protection clause prohibits state legislatures from
making arbitrary distinctions between classes of citizens, and police officers from
engaging in discriminatory enforcement of neutral laws.
The Supreme Court has discretion whether to hear an appeal. Criminal appeals
generally reach the Supreme Court through one of two routes—direct review and
hgbeas corpus review. Direct review requires the aggrieved party to take her case to the
hlghest state court available before petitioning the Supreme Court for certiorari (discre-
txonary) review. Habeas corpus review is a post-conviction remedy. The prisoner brings
an action in federal court, challenging the constitutionality of her state court conviction
and resulting confinement.
| Violating constitutional rights can lead to five different sanctions: (1) exclusion of
evidence procured in violation of the Constitution, (2) reversal of a criminal conviction
(3) disciplinary action, (4) civil liability, and, in extreme cases, (5) crimina;

prosecution.
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School Zones Act, which made it a federal crime to possess a firearm in a school zone,
exceeded the powers of Congress under the commerce clause); United States v. Morrison,
supra note 13 (holding that Congress lacked power to enact the Violence Against Women
Act, which created a federal civil remedy for victims of gender-motivated violence).

34 See. e.g., New York v. United States, 505 U.S. 144, 112 S. Ct. 2408, 120 L. Ed. 2d 120
(1992) (holding that Congress overstepped the boundaries of federal power in directing the
States to provide for disposal of radioactive waste generated within their borders); Printz v.
United States, 521 U.S. 898, 117 S. Ct. 2365, 138 L. Ed. 2d 914 (1997) (holding that
Congress lacked power to require local law enforcement officials to perform criminal back-
ground checks on gun purchasers); Alden v. Maine, 527 U.S. 706, 119 S. C1. 2240, 144 L.
Ed. 2d 636 (1999) (holding that Congress cannot require state courts to enforce private

clanms against the state governments for violating federal statutes enacted under Article 1);

Kimel v. Florida Board of Regents, 528 U.S. 62, 120 S. Ct. 631, 145 L. Ed. 2d 522 (2000)
(same).

35 New York v. United States, supra note 33,
2 2 T
#6 Printz v. United States, Supra note 33.
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Alden v. Maine, supra note 33 (Congress may not require state courts to enforce private
claims against the state governments for violating federal statutes enacted under Article 1);
Kimel v. Florida Board of Regents, supra note 33 (same).

Supra note 33.

Supra note 9.

ERIKSSON, supra note |, at 220.

Barron v. Mayor and City Council of Baltimore, 32 U.S. (7 Pet.) 243, 8 L. Ed. 672 (1833).

Gitlow v. New York, 268 U.S. 652, 666,45 S. Ct. 625, 630, 69 L. Ed. 1138 (1925); Strom-

berg v. California, 283 U.S. 359,51 S. Ct. 532,75 L. Ed. 1117 (1931).

Near v. Minnesota, 283 U.S. 697,701, 51 S. Ct. 625, 626, 75 L. Ed. 1357 (1931).

DeJonge v. Oregon, 299 U.S. 353, 57 5. Ct. 255, 81 L. Ed. 278 (1937).

{Vlchonald v. City of Chicago, 561 U.S. 742, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010).

Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961).

{?ﬁnado v, California, 110 U.S. 516, 4 S. Ct. 111,28 L. Ed. 232 (1884).

Benton v. Maryland, 395 U.S. 784, 89 S. Ct. 2056, 23 L. Ed. 2d 707 (1969).

Malloy v. Hogan, 378 U.S. 1, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964).

This provision applied, and continues to apply, only to the federal government. However,

this fact ceased to be consequential with the passage of the Fourteenth Amendment which

contains an identical limitation on state governments. The Fifth and Fourteenth Amend-

ment due process clauses have received the same interpretation. The meaning of the due

process clause is discussed in § 1.14-§ 1.15 infra.

Chicago, B. & Q. R. Co. v. Chicago, 166 U.S. 226,17 S. Ct. 581,41 L. Ed. 979 (1897).

Klopfer v. North Carolina, 386 U.S. 213,87 S.Ct.988, 18 L. Ed. 2d 1 (1967).

In re Oliver, 333 U.S. 257, 68 S. Ct. 499,92 L. Ed. 682 (1948).

Duncan v. Louisiana, 391 U.S. 145, 88 S. Ct. 1444,20 L. Ed. 2d 491 (1968).

Pointer v. Texas, 380 U.S. 400, 85 S. Ct. 1065, 13 L. Ed. 2d 923 (1965).

Washington v. Texas, 388 U.S. 14,87 S. Ct. 920, 18 L. Ed. 2d 1019 (1965).

Gideon v. Wainwright, 372 U.S. 335,83 S. Ct. 792,9 L. Ed. 2d 799 (1963).

Minneapolis & St. Louis R. Co. v. Bombolis, 241 U.S. 211,36 S. Ct. 595, 60 L. Ed. 961
1916).

(Schilb) v. Kuebel, 404 U.S. 357, 365,92 S. Ct. 479, 30 L. Ed. 2d 502 (1971) (stgtmg that

the Eighth Amendment proscription of excessive bail “is assumed to have application to

the states through the Fourteenth Amendment™).

Cooper 1ndustr?es, Inc. v. Leatherman Tool Group, Inc. 532 U.S. 424, 121 S. Ct. 149 L. Ed.

2d 674 (2001). :

Louisiaf\a ex )rel. Francis v. Resweber, 329 U.S. 459, 67 S. Ct. 374,91 L. Ed. 422 (1947):

Furman v. Georgia, 408 U.S. 238,92 S. Ct. 2726, 2736, 33 L. Ed. 2d 346 (197:;.7 -

District of Columbia v. Heller, 554 U.S. 570, 128 S. Ct.2783,171 L. Ed. 2d ;

McDonald v. City of Chicago, supra note 46.

Id.

In re Winship, 397 U.S. 358,90 S. Ct. 1068, 25 L. Ed. 2d 3685(119:;)1).(1968)

Duncan v. Louisiana, 397 U.S. 145,83 S. Ct. 1444,20 L. Ed. 2 :

Id
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69 Cooper v. California, 386 U.S. 58, 87 S.Ct. 788, 17 L. Ed. 2d 730 (1967).
70 489 U.S. 189, 109 S. Ct. 998, 103 L. Ed. 2d 249 (1989).
71 The Fifth Amendment contains an identical clause that 1s binding on the fe

—_—

ment and is interpreted in the same way. Consequently. federal and state officers are )

: . - : _ _ Subjec
to identical constitutional limitation on their authonty L

72 Troxel v. Granville, 530 U.S. 57, 120 S. Ct. 2054, 147 1.. Ed. 2d 49 (2000): Stanle
lllinois, 405 U. S. 645,92 S. Ct. 1208, 31 L. Ed. 2d 551 (1972), A

73 Young v. Harper, 520 U.S. 143, 117 S. Ct. 1148, 137 L. Ed. 2d 270 (1997). Morissey

Brewer, 408 U.S. 471,92 S. Ct. 2593, 33 L. Ed. 2d 484 (1972).

74 Gilbert v. Homar, 520 U.S.924, 117 S. Ct. 1807, 138 L. Ed. 2d 120 (1997); Cleveland

of Education v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487, 84 L. Ed. 2d 494 (1985) &

Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886, 895, 81 S Ct. 174

1748, 6 L. Ed. 2d 1230 (1961). 1143,

76 U.S. Consr., amend. VI.

77 Id

78 Id.

79 Id.

80 Id.

81 Gideon v. Wainwright, 372 U.S. 335,83 S. Ct. 792, 9 L. Ed. 2d 799 (1963).

82 Ake v. Oklahoma, 470 U.S. 68, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985).

83 Inre Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970).

84 Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 112 S. Ct. 2791,
120 L. Ed. 2d 674 (1992). For a discussion of substantive due process. see, generally,
Erwin Chemerinsky, Substantive Due Process, 15 Touro L. Rev. 1501 (1999). Rosalie
Berger Levinson, Praotection against Government Abuse of Power: Has the Cowrt Taken
the Substance Qut of Substantive Due Process? 16 U. Dayton L. Rev. 313 (1991)

85 See authorities cited in notes 87-97 infra.

86 County of Sacramento v. Lewis, 523 U.S. 833, 118 S. Ct. 1708, 140 L. Ed. 2d 1043 (1998)
(holding that police conduct must *“‘shock the conscience™ to state a claim for denial of
substantive due process).

87 See, e.g., Loving v. Virginia, 388 U.S. 1, 87 S. Ct. 1817, 18 L. Ed. 2d 1010 (1967) (inval-
idating law prohibiting marriage between persons of different races); Cleveland Board of
Education v. LaFleur, 414 U.S. 632,94 S. Ct. 791, 39 L. Ed. 2d 52 (1974). (“This Court
has long recognized that freedom of personal choice m matters of marriage and family life
is one ot the liberties protected by the Due Process Clause of the Fourteenth
Amendment.”).

38 See, e.g., Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535,62 S. Ct. 1110, 86 L. Ed.
1655 (1942) (invalidating law requiring sterilization of felons after third conviction of an
offense involving “moral turpitude™).

89 See, e.g., Troxel v. Granville, supra note 72 (overturning court order granting visiting
rights to grandparent as a violation of a parent’s fundamental rights “to make decisions
concerning the care, custody, and control of their children™); Meyer v. Nebraska, 262 U.S.
390,43 S.Ct. 625,67 L. Ed. 1042 (1 923) (invalidating law prohibiting teaching of foreign
language to students below the eighth grade as undue interference with fundamental right

of parents to make decisions about the education of their children); Pierce v. Society of
Sisters, 268 U.S. 510,45 S. Ct. 571, 69 L. Ed. 1070 (1925) (invalidating law requiring
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parents to educate their children in public schools as undue interference with the funda-
mental right of parents to make decisions about the education of their children).
See, ¢.g.. Griswold v, Connecticut, 381 1J.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510 (1965)
(recognizing the right of married couples to privacy in use of contraception).
See, e.g., Id., Eisenstadt v. Baird, 505 U.S. 438,92 S. C1. 1029, 31 L. Ed. 2d 349 (1972)
(invalidating law prohibiting sale of contraceptives to unmarried persons).
See, ¢.g., Roe v. Wade, 410 U.S. 113,93 S. Ct. 705, 35 L. Ed. 2d 147 (1973) (upholding
the right of women 10 terminate an unwanted pregnancy); Carey v. Population Services
[nternational. 431 U.S. 678,97 8. Ct. 2010, 52 L. Ed. 2d 675 (1977). (**[T]he Constitution
protects individual decisions in matters of childbearing from unjustified intrusion by the
State.”)
See, e.g , Washington v. Harper, 494 U.S. 210, 110 S. Ct. 1028, 108 L. Ed. 2d 178 (1990)
(recognizing a substantive due process right to avoid unwanted administration of antipsy-
chotic drugs). Substantive due process also protects the night to bodily security and integ-
rity. See, ¢.g , Rochin v. California, 342 U.S. 165, 72 S. Ct. 205, 96 L. Ed. 183 (1952)
(holding that government may not pump a suspect’s stomach to retrieve evidence).
See, e.g., Cruzan v. Director, Mo. Dept. of Health, 497 U.S. 261, 278, 110 S. Ct. 2841,
2851, 111 L. Ed. 2d 224 (1990) (recognizing right of competent adults to refuse unwanted
lifesaving medical treatment). Bur see Washington v. Glucksberg, 521 U.S. 702. 117 S. Ct.
2258, 138 L. Ed. 2d 772 (1997) (right to assistance in commuitting suicide is not a funda-
mental right).
Planned Parenthood of Southeastern Pennsylvania v. Casey, supra note 84.
478 U.S. 186. 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986) (substantive due process does not
protect the right to engage in homosexual sodomy).
/d. at 478 U.S. at 205, 106 S. Ct. at 2851.
539 U.S. 558, 156 L. Ed. 2d 508, 123 S. Ct. 2472 (2003).
Before 1960, all 50 states outlawed sodomy. Lawrence v. Texas, supra note 98. At the time
of Bowers v. Hardwick, more than half the states had repealed their sodomy laws. /d. By
2003, when Lawrence v. Texas was decided, only 13 states—Alabama, Florida, Idaho,
Kansas, Louisiana, Mississippi, Missouri, Oklahoma, North Carolina. South Carolina,
Texas, Utah, and Virginia—made sodomy a crime. /d. Of these, only four states—Texas,
Kansas, Oklahoma, and Missouri—criminalized sodomy only when both partners were of
the same sex. /d.
Id 123 S. Ct. at 2484.
Jd. 123 S. Ct. at 2482. (*When homosexual conduct 1s made cnminal by the law of the
State, that declaration in and of itself is an invitation to subjecl homosexual persons to
discrimination both in the public and in the private spheres.”) . '
Id. 123 S. Ct. at 2484. (“The petitioners are entitled to respect for their private lives. The
State cannot demean their existence or control their destiny by making their private sexual
conduct a crime. Their right to liberty under the Due Process Clause gives them the full
right to engage in their conduct without intervention of the government. ‘It 1s a promise ‘:{
the Constitution that there is a realm of personal liberty which the goy er?f“?"‘.ma)f“
enter.’” The Texas statute furthers no legitimate state interest which can justify lfsl:nt::;?:
into the personal and private life of the individual.”); Lawrence v. Texas :Aas to -Of o

. . : ; 2675, 186 L. Ed. 2d 808 (2013) (invalidat
United States v. Windsor, 570 U.S. __, 133 5. Ct. 2675, | DOMA), which defined
ing a federal statute known as the Defense of Marriage Act (DOMA).

L Y,

L1g

|



L
U CONSEITUTIONAL LW 1o Crivingg lusTICE §
31

BenCIte fo e con <oiles o Mo e s e e 11 (R deial of
: it Arrage erostate law)

103 Countv of Sacrimento v Lewis., vipra note X6, 11 the underlying behavior js al
addressed by another. more specitic provision of the Consutution. the claim must brcad
lyzed under that prosision. rather than substantiv e due process. Sce. e, Grahan 'c s
nor, 490 U.S 386. 109 S, Ct IN6S. 104 L Ld. 2d 443 (1989) o ' V- Con.

104 See. e g.. Estelle v Gamble, 429 US 9797 S, Cr. 285. S0 L L.d 2d 25} (1976) (st
the duty to provide adequate medical care to mcarcerated prisoners). Watking v étf vhas‘
Battle Creck. 273 F.3d 6K2 (6th Cir 2001): Carr v Tatangelo. 33X F.2d 1259 ( iltl: }Cf)t
2003): Haywood v Ball. 586 F.2d 996 (4th Cir. 197%): EI-Uri v, City of Chicago. 186 Ir.
Supp. 2d 844 (N.D. 1L 2002): Tagstrom v. Pottebaum. 668 | Supp. 1269 (NIS lo ik
1987). I

105 County of Sacramento v. Lewis, supra note 86 (establishing this standard and holding
that where police act in an emergency with no time to deliberate. such as in the con%
text of a high-speed chase. only an actual mtent to infhict harm can sausfy ths
standard).

106 See cases supra note 10k Wesson v. Oglesby, 910 F.2d 278, 284 (5th Cir. 1990) (holding
that an inmate’s swollen and bleeding wrists from handcufting did not constitute serious
medical need). Martin v. Gentile. 849 F.2d 863. 871 (4th Cir. 198%) (cut over one eye,
bruises on shoulders and elbows, and a quarter-inch piece of glass did not constitute serious
medical conditions). Davis v. Jones, 936 F.2d 971 (7th Cir. 1991) (scraped elbow and
shallow one-inch cut in temple sustained during arrest were not scrious medical

deraj

conditions).
107 For cases finding that the misconduct alleged in the plaintift’s complaint stated a claim

for denial of substantive due process, see United States v. Lanier, 520 U.S. 259, 117 S. Ct.
1219, 137 L. Ed. 2d 432 (1997) (judge sexually assaulted women in his chamber); Rogers
v. City of Little Rock. Ark., 152 F.3d 790 (8th Cir. 1998) (police officer intimidated
motorist into having sex); Wood v. Ostrander, 879 F.2d 583 (9th Cir. 1989) (police left
female passenger stranded in dangerous neighborhood late at night after arresting driver;
woman was subsequently raped by unknown man from whom she accepted ride); Reed v.
Gardner, 986 F.2d 1122, 1127 (7th Cir. 1992) (police arrested sober driver and left a
drunken passenger to drive home on his own; drunken passenger later struck and killed a
pedestrian).

108 The Fourteenth Amendment equal protection clause applies only to state governments.
However, the Fifth Amendment due process clause has been interpreted as iImposing an
identical limitation on the federal government. See, e.g., Adarand Constructors, Inc. v.
Pena, 515U.S.200, 115S. Ct. 2097. 132 L. Ed. 2d 158 (1995); Bolling v. Sharpe, 347US.

- 497,74 S.Ct. 693,98 L. Ed. 884 (1954)
109 163 U.S. 537,16 S. Ct. 1138, 41 L. Ed. 256 (1896).
110 Woopwarp, THE STRANGE CAREER OF JiMm CrROw 83-86 (1965)

111 347 U.S. 483,74 S. C1. 686, 98 L. Ed. 873 (1954) R
112 Heller v. Doe, 509 U.S. 312, 113 S. Ct. 2637. 125 L Ed. 2d 257 (1993) (legislative €138

sifications that do not involve race, creed. color, religion. national origin, or gender YI.OIate
equal protection only if the disparity of treatment 1s not rationally related to any legmma[tf
govemnment purpose); Kimel v. Florida Board of Regents. 528 U.S. 62. 120 S. Ct. 631, 145 re-
Ed. 2d 522 (2000) (age-based distinctions violate the equal protection clause only when the
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‘ rational relationship b i iy i
:Zt:lzst)‘“on nship between the disparity in treatment and any legitimate state
United States v. Virginia, 518 U.S. 515,116 8. C t 2264, 135 L. Ed. 2d 735 (1996). See also
Tuan Anh Nguyen v. Immigration and Naturalization Service. 533 US. 53, | .
2053, 150 L. Ed. 2d 115 (2001), PR ST ey 121 5.G
Johnson v. California, 543 U.S. 499, 125 S. Ct. 1141, 160 L. Ed. &
Hun, S17U.S.899, 116 S. Ct. 1894, 135 L. Ed. 2d 207 (1996): f:jda:’zr:n()(l4(()?c()igt(:i)c,tsrhsa:v :
v. Pena, supra note 108: Richmond v. J.A. Croson Co., 488 U S, 469, 491, I69 S. Ct 732
720, 102 L. Ed. 2d 854 (19R89); Fisher v. University of Texas, _ US. 133 Sl t‘t ;‘241 I'
186 L. Ed. 2d 474 (2013). T T
See cases supra note I14. Since affirmative action is not required by the equal protection
clause, voters can instruct the government to cease granting preferential treatment, In
Shuette v. Coalition to Defend Affirmative Action, _ U.S. _»1348.Ct. 1623, 188 L. Ed.
2d 613 (2014) the Supreme Court upheld a voter initiative prohibiting state officials from
granting race-based preferences n university admission decisions.

/d. Use of race and scx as critena in police employment decisions is covered in § 10.8 infra.
See, e.g., Hemandez v. Robles, 7 N.Y. 3d 338. 821 N.Y.S. 2d 770, 855 N.E. 2d | (2006)
(statute denying homosexual couples the right to marry did not violate the equal protection
clause); Anderson v. King County, 158 Wash. 2d I, 138 P. 3d 968 (\Wash 2006) (same):
Lofton v. Secretary of Dept. of Children and Family Services, 358 F.3d 804 (11th Cir.
2004) (statute denying homosexual couples the right to adopt children did not violate the
equal protection clause); Holmes v. California National Guard, 124 F. 3d 1126 (9th Cir.
1997) (Pentagon’s *‘don’t ask/don’t tell policy”™ barring gays and lesbians from serving
openly in the military did not deny gays and lesbians equal protection); Richenberg v.
Perry. 97 F, 3d 256 (8th Cir. 1996) (same).

See cases supra note 118.

United States v. Windsor, 570 U.S. __, 133 S. Ct. 2675, 186 L. Ed. 2d 808 (2013).

Id.

These states include Arkansas, California, Connecticut, Delaware, District of Columbia,
Hawaii, Illinois. Idaho, lowa, Maine, Maryland. Massachusetts. Michigan, Minnesota,
Nevada, New Jersey, New Hampshire, New Mextco, New York, Oklahoma, Oregon, Penn-
sylvania, Rhode Island, Texas, Utah, Vermont, Virginia, and Washington State among
others. See, e.g., Mark Sherman, Court OKs Federal Benefits, Clears Way for Calif. Mar-
riages, COURIER JOURNAL at Al (June 27, 2013), 6; Robin Cheryl Miller & Jason Binimow
Marriage Between Persons of the Same Sex—United States and Canadian Cases, IALR.
Fep. 2d | (originally published in 2005); Gay Marriages Rulings Build Momennuni, Ci.
DALY HERALD at 6 (January 16, 2014); Max Brantley, Marriage Equality Comes to Arkan-

sas, ARKANSAS Times (May 14, 2014).
e 6 states. Attorneys general have refused to defend

Nearly 50 cases arc now on appeal in 2

bans on gay marriage 1n some of these cases. Richard Woli;.) ]l:))w@l‘ Courts Help Propel
> Marri : - at B (February 28, 2014).

Gay-Marriage Movement, USA ToDAY a ( y 135 L Ed. 24 89 (1996).

- 116 S. Ct. 1769,
Whren v. United States. 517 U.S. 806, 813, Lo, 26 How, R1s. 2, 3 (Summer 1999).

David Cole, Policing and the Future of Crimin

guoted n Martinez v. United States, 92 F. Supp. 2d 780 (ND M. 3)00). iy he G
United States Department of Justice, C ivil Rights Division. Gt l;lan«: hni-//\,\ww.jUSllCC.
of Race by Federal Law Enforcement Agents (June 2003), available :
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gov/crt/about/spl/documents/guidance_on_race.pdf (last visited on September 3, 204 _
See also Farm Labor Org. Comm. v. Ohio State Highway Patrol, 308 F.3d 523 (6th C;;
2002); United States v. Montero-Camargo, 208 F.3d 1122 (9th Cir. 2000); MN ST §
626.8471 (2010); Maryland State Conference of NAACP Branches v. Maryland State
Police. 454 F. Supp. 2d 339 (D. Md. 2006).

28 U.S.C. § 1257.

28 US.C. § 2254.

28 U.S.C. § 2254(a).

United States district courts are the federal court system’s trial courts. They have both
criminal and civil jurisdiction. There are a total of 94 federal judicial districts—at least one
for each state, the District of Columbia, and Puerto Rico. The 94 judicial districts are orga-
nized into 12 regional circuits, each of which has a United States Court of Appeals. The
United States Courts of Appeals hear appeals from the district courts located within their
circuits.

Withrow v. Williams, 507 U.S. 680, 697, 113 S. Ct. 1745, 123 L. Ed. 2d 407 (1993)
(O’Connor, J., concurring).

28 U.S.C. §§ 2254 and 2255.

28 U.S.C. § 2254(d).

Olmstead v. United States, 277 U.S. 438, 468,48 S. Ct. 564, 72 L. Ed. 944 (1928) (Brandeis,
J., dissenting).





